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1976  Supreme  Court  Decisions 
Affecting  State  and  Local  Government 


In  its  1975-76  term  the  United  States  Supreme  Court  decided  on  an  unusually  large 
number  of  eases  especially  pertinent  to  state  and  local  government.  Because  of  the 
interest  that  governmental  officials  will  have  in  these  cases,  this  entire  issue  of  Popular 
Government  is  devoted  to  the  ( lourt's  decisions  in  the  recent  term  that  affect  state  and  local 
governments.  The  following  material  discusses  the  impact  of  these  cases  on  government, 
with  particular  emphasis  on  the  implications  for  North  Carolina  state  and  local  govern- 
ments. 

The  cases  are  arranged  under  these  subject  headings:  Capital  Punishment,  Correc- 
tions, Courts,  Election  Law.  Environmental  Law.  Health  Law,  Law  Enforcement  Proce- 
dure, Personnel,  Property  Taxation,  Public  Schools,  and  Social  Services.  Some  subject 
areas  have  been  covered  by  a  single  author.  In  other  areas,  however,  the  cases  deal  with 
several  different  facets  of  the  subject.  In  these  instances,  several  authors  have  contributed 
to  the  coverage  of  that  area.  Each  case  discussion  is  followed  by  the  name  of  its  author.  All 
authors  are  Institute  of  Government  faculty  members. 

When  the  Editorial  Board  originally  planned  this  issue,  it  had  hoped  that  some  general 
conclusions  could  be  drawn  about  these  1975-76  decisions  of  the  Court,  because  at  first 
glance  it  appeared  that  there  was  a  trend  by  the  Court  toward  allowing  the  local  govern- 
ments to  decide  governmental  and  personnel  matters  for  themselves.  But  for  every  case 
that  fit  within  that  trend,  another  one  did  not. 

I'lie  Board  hopes  that  this  issue  of  Popular  Government  will  be  generally  informative  to 
all  citizens  who  read  it.  In  particular,  the  Board  hopes  that  this  discussion  of  cases  will 
enable  officials  to  assess  whether  the  governmental  practices  for  which  they  are  responsi- 
ble meet  the  Court's  standards  and  to  change  the  practices  if  the  standards  have  not  been 
met. 

Joan  G.  Brannon 
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Capital  Punishment 


Perhaps  the  most  important  and  certainly  the  most  talked 
about  decision  of  the  United  States  Supreme  Court  was  its 
approval  on  July  2  of  the  death  penalty  for  murder  in  the 
statutes  of  Georgia.  Florida,  and  Texas,  and  disapproval  of  it 
under  the  laws  of  North  Carolina  and  Louisiana.  Although 
the  five  decisions  (49  L.  Ed.  2d  859  through  999)  answered 
many  questions  about  capital  punishment,  there  arc  still 
others  up  in  the  air.  This  review  of  the  cases  will  not  be  a 
critique — which  could  be  fairly  extensive  since  the  opinions 
an-  not  particularly  well  written  and  some  of  the  better  logic 
appears  in  dissent — but  lather  an  attempt  to  summarize  the 
Court's  reasons  for  its  decisions  and  to  outline  the  North 
Carolina  General  Assembly's  rather  limited  options  if  it 
wants  to  restore  capital  punishment. 

Although  the  five  decisions  include  two  dozen  separate 
opinions  by  the  nine  justices,  and  although  there  was  never  a 
majority  in  agreement  on  the  reasons  for  affirming  or  revers- 
ing the  state  courts'  decisions,  some  general  statements  can 
be  made:  (Da  clear  majority  of  the  Court,  seven  justices. 
rejected  the  argument  that  death  is  always  a  cruel  and  un- 
usual punishment;  |2)  that  same  majority  held  that  the  death 
penalt)  s  unique  and  irreversible  character  requires  that  it  be 
imposed  under  procedures  stricter  than  those  for  other 
penalties;  (3)  the  three  swing  votes  within  that  majorit)  fa- 
vored death-penaltv  statutes  that  narrowly  define  the  kinds 
of  crimes  tor  which  the  penalty  may  be  imposed,  have  sepa- 
rate  proceedings  for  determining  guilt  and  sentencing,  re- 
quire the  sentencer  to  consider  specific  lists  of  aggravating 
and  extenuating  circumstances,  and  provide  for  appellate 
review  to  avoid  capricious  and  disproportionate  sentences; 
(4)  a  mandatory  death  penalty  may  be  permissible  in  very 
narrow  circumstances,  such  as  for  murder  bv  a  prisoner 
serving  a  life  term;  and  (5)  there  is  no  good  basis  lor  predict- 
ing die  Court's  disposition  of  statutes  providing  death  for 
rape  and  other  offenses,  though  it  m,n  be  that  capital 
punishment  will  not  be  allowed  tor  anything  other  than 
nun  der. 


Effect  on  North  Carolina 

The  immediate  effect  of  the  Court's  decision  in  the  North 
Carolina  case.  Woodson  r.  Xorth  Carolina,  49  L.  Ed.  2d  944 
1 197fii  was  to  nullih  the  capital  sentences  for  all  those  con- 
victed of  first-degree  murder  in  this  state.    Althoueh  the 


state's  death  penalty  for  first-degree  rape  was  n<  >t  specifically 
considered  bv  the  Court,  it  is  clearly  also  unconstitutional 
under  the  new  standards.  State  legislation  enacted  in  1 974  to 
provide  capital  punishment  tor  those  two  crimes  specified 
that  it  this  penalty  were  found  unconstitutional,  all  death 
sentences  would  be  commuted  to  life  imprisonment.  North 
Carolina's  Supreme  Court  is  now  implementing  that  provi- 
sion; life  imprisonment  will  be  the  new  sentence  for  all  the 
100-plus  prisoners  who  were  on  death  row  at  the  time  of  the 
Woodson  decision.  Capital  punishment  cannot  be  reinstated 
in  North  Carolina  until  a  new  statute  is  enacted  bv  theleeisla- 


Death  penalty  not  unconstitutional  per  se 

All  the  justices  except  Brennan  and  Marshall  agreed  that 
the  death  penalty  is  not  cruel  and  unusual  punishment  of 
and  bv  itself.  However,  very  tight  restrictions  must  govern 
the  use  of  this  punishment.  Justice  Stewart,  who  deals  most 
extensively  with  this  question  in  (he  Georgia  case,  begins  by 
recognizing  that  the  cruel  and  unusual  punishment  clause 
has  a  meaning  that  may  change  with  public  opinion.  The 
Eighth  Amendment  "must  draw  its  meaning  from  the  evolv- 
ing standards  of  decency  that  mark  the  progress  of  a  matur- 
ing society."  Thus,  the  Court  must  assess  contemporary  val- 
ues to  determine  whether  a  particular  criminal  sanction  is 
cruel  and  unusual. 

Objective  indicators  shove  that  the  American  public  ac- 
cepts the  death  penalty.  There  has  been  a  long  historv  of 
capital  punishment  in  this  country;  capital  punishment  has 
been  implicitlv  recognized  in  a  number  of  the  Court's  deci- 
sions over  the  years,  and  both  the  Fifth  and  Fourteenth 
amendments  assume  its  existence  bv  prohibiting  deprivation 
of  life  without  due  process.  Moreover,  35  states  and  the 
Congress  passed  new  capital  punishment  statutes  after  the 
1972  Furman  v.  Georgia  decision  invalidated  laws  that  left 
jurors  too  much  discretion.  Also,  the  death  penal tv  has  been 
approved  overwhelmingly  in  the  only  state  referenda  since 
then,  and  juries  have  chosen  that  punishment  in  over  460 
cases  since  Furman. 

However,  the  public's  attitude  is  not  conclusive  on  the 
question  of  cruel  and  unusual  punishment  I  he  Eighth 
Amendment  is  intended  partly  to  safeguard  individuals 
from  the  abuse  of  majority  legislative  power.  In  addition  to 
being  acceptable  to  the  public,  a  penalty  must  not  offend  "the 
dignit)  of  man.''  In  brief,  it  must  not  be  excessive — it  "must 
not  involve  unnecessary  and  wanton  infliction  of  pain,"  and 
"must  not  be  grossly  out  ot  proportion  to  the  severity  of  the 
crime."  The  death  penalt)  lor  murder  is  not  unnecessary  or 
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wanton  since  it  serves  two  legitimate  social  purposes:  retribu- 
tion and  deterrence.  Retribution  is  "essential  in  an  ordered 
society  thai  asks  its  citizens  to  rely  on  legal  processes  rather 
than  self-help  to  vindicate  their  wrongs."  The  value  of  capital 
punishment  as  a  deterrent  is  debatable,  but  questions  of  that 
nature  are  for  the  legislatures,  not  the  Court,  to  decide.  The 
Court  only  considered  cases  in  which  the  defendant  had 
deliberately  taken  the  life  of  another,  and  the  justices  would 
not  sav  that  death  is  always  a  disproportionate  penalty  for 
such  a  crime. 

The  death  penalty  in  the  five  states 

When  the  Court  considered  specific  aspects  of  the  Five 
states'  death  penalties,  there  were  many  differing  views.  The 
heart  of  the  controversy  in  each  case  was  whether  the  statute 
allowed  the  arbitrary  and  capricious  imposition  of  death. 
The  Court  approved  statutes  that  limited  the  kinds  of  acts 
punishable  by  death  and  required  that  the  characteristics  of 
individual  defendants  and  their  crimes  be  considered,  but 
disapproved  statutes  that  allowed  death  for  a  broad  range  of 
activity  and  failed  to  focus  jury  attention  on  the  particular 
defendant  and  his  acts.  The  five  cases  seemed  to  be  decided 
in  roughly  the  order  of  the  Court's  approval  of  the  states' 
statutes — Georgia's  came  first  and  was  approved  as  legally 
sound;  Florida's  was  somewhat  less  commendable;  Texas' 
barely  squeaked  by;  North  Carolina's  was  unacceptable;  and 
Louisiana's  just  as  bad.  The  discussions  of  the  individual 
cases  will  follow  that  order. 

Georgia.  Defendant  Gregg  hitchhiked  a  ride  with  two 
men,  and  in  the  course  of  robbing  them,  shot  and  killed 
them.  He  was  convicted  on  two  counts  of  murder — defined 
broadly  under  Georgia  law  as  a  premeditated  killing  or  a 
killing  committed  in  the  course  of  a  felony.  A  separate  hear- 
ing before  the  same  jury  decided  his  punishment.  Before 
choosing  death  over  life  imprisonment,  the  jury  had  to  find 
one  of  ten  statutory  aggravating  circumstances  beyond  a 
reasonable  doubt.  For  Gregg's  case,  the  jury  was  instructed 
on  three  of  these  circumstances:  (1)  that  the  murder  was 
committed  in  the  course  of  another  capital  felony  (which 
armed  robbery  is  under  Georgia  law);  (2)  that  it  was  done  to 
obtain  money  or  other  property;  and  (3)  that  it  was  outra- 
geously and  wantonly  vile  and  inhuman.  The  prosecutor  and 
defense  counsel  argued  before  the  jury  and  could  have  in- 
troduced evidence  on  aggravating  and  mitigating  cir- 
cumstances. 

The  jury  found  the  first  two  aggravating  circumstances 
and  imposed  capital  punishment.  (At  their  discretion,  the 
defendant  could  have  had  a  life  sentence.)  The  trial  record 
and  a  lengthy  questionnaire  completed  by  the  judge  about 
the  circumstances  of  the  trial  went  to  the  Georgia  Supreme 
Court,  which  was  required  to  consider  whether  the  death 
penalty  was  imposed  because  of  passion  and  prejudice, 
whether  the  evidence  supported  the  jury  finding  of  ag- 
gravating circumstances,  and  whether  the  death  penalty  was 
excessive  or  disproportionate  to  penalties  imposed  in  similar 
cases. 

The  Court  approved  the  Georgia  procedure  because  it 
eliminates  the  possibility  that  capital  punishment  will  be  im- 
posed in  an  arbitrary  and  capricious  manner.  When  a  jury  is 


considering  the  death  sentence,  it  should  be  given  standards 
lot  guidance  (like  the  statutory  list  of  aggravating  cir- 
cumstances) and  should  take  into  account  the  circumstances 
of  the  crime  along  with  the  defendant's  character  and  pro- 
pensities. A  separate  sentencing  hearing  is  best  (though  not 
absolutely  required),  since  there  is  information  relevant  in 
sentencing  that  should  not  be  heard  in  determining  guilt. 
All  hough  some  of  the  aggravating  circumstances  are  slated 
vaguely,  the  Georgia  Supreme  Court  has  interpreted  them 
narrowly  and  has  given  juries  additional  guidance.  The 
( reorgia  statute  also  calls  for  appellate  review,  which  specifi- 
cally considers  whether  death  has  been  imposed  arbitrarily 
or  disproportionately.  The  Georgia  Supreme  Court's  record 
indicates  that  it  has  taken  this  responsibility  seriously;  for 
example,  the  court  has  vacated  the  death  penalty  for  armed 
robbery  because  it  is  not  generally  imposed  by  Georgia 
juries. 

The  Court  was  not  persuaded  by  arguments  that  the  death 
penalty  is  applied  arbitrarily  and  capriciously  since  the  pros- 
ectuor  has  discretion  in  trying  and  plea-bargaining  cases,  the 
jury  may  choose  life  imprisonment  even  though  an  aggravat- 
ing circumstance  is  found,  and  the  governor  and  board  of 
paroles  may  commute  death  sentences.  No  cases  support  the 
view  that  it  is  unconstitutional  to  provide  a  convicted  defen- 
dant with  opportunities  tor  mercy,  and  it  is  doubtful  that  our 
criminal  justice  system  would  function  at  all  without  some 
discretion. 


Florida.  Defendant  Proffitt,  in  the  course  of  burglarizing  a 
man's  house,  stabbed  and  killed  him.  Following  the  convic- 
tion of  murder  (broadly  defined  as  in  Georgia),  a  separate 
sentencing  hearing  was  held  before  the  same  jury.  Addi- 
tional evidence  included  the  defendant's  prior  record  and  a 
statement  he  made  to  a  physician  admitting  an  uncontrolla- 
ble desire  to  kill.  After  considering  a  statutory  list  of  eight 
aggravating  and  seven  mitigating  circumstances,  the  jury 
recommended  death.  The  judge,  who  has  the  final  decision 
in  Florida,  ordered  an  independent  psychiatric  evaluation  of 
the  defendant,  and  then  chose  death  for  him.  As  required  by 
Florida  law,  the  judge  issued  written  findings  to  support  his 
sentence,  listing  no  mitigating  circumstances  and  the  follow- 
ing aggravating  factors:  the  murder  was  premeditated  and 
committed  in  the  course  of  a  felony;  it  was  especially  heinous 
and  atrocious;  defendant  has  a  propensity  to  murder;  and  he 
knowingly  created  a  great  risk  of  serious  injury  and  death  to 
many  persons. 

The  Florida  Supreme  Court  was  required  to  review  the 
death  sentence.  That  court  has  no  specific  charge  to  direct  its 
review  but  has  decided  that  its  authority  includes  determin- 
ing whether  the  punishment  is  too  great. 

The  U.S.  Supreme  Court  found  the  Florida  capital 
punishment  scheme  acceptable  for  essentially  the  same 
reasons  as  the  Georgia  law.  The  fact  that  ajudge,  rather  than 
a  jury,  chooses  the  sentence  may  actually  result  in  greater 
consistency  in  sentencing.  Some  of  the  statutory  aggravating 
and  mitigating  circumstances  are  vague,  but  the  state  court 
has  defined  them  more  precisely  by  case  law.  And  although 
the  supreme  court  has  no  specific  instructions  on  how  to 
review  capital  sentences,  it  has  chosen  to  insure  that  similar 
results  are  reached  in  similar  cases,  and  in  fact,  has  vacated 
eight  of  the  21  death  sentences  reviewed  thus  far. 
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Texas.  Defendant  [nick  choked,  strangled,  and  drowned 
a  ten-year-old  girl  after  kidnapping  and  forcibly  raping  her. 
This  murder  in  the  course  of  kidnapping  and  rapt-  was  one 
of  only  five  narrowly  defined  acts  for  which  capital  punish- 
ment could  be  imposed  under  Texas  law.  (The  others  in- 
clude: murder  of  a  peace  officer;  murder  while  escaping 
from  prison;  murder  for  hire:  and  murder  of  a  prison 
employee  bv  an  inmate.)  Upon  conviction,  a  separate  sen- 
tencing hearing  was  held  before  the  same  jury,  with  addi- 
tional evidence  introduced  on  defendant's  character.  The 
jur)  was  asked  to  determine:  (1)  whether  the  murder  was 
committed  deliberateh  and  with  the  expectation  that  death 
would  result;  and  (2)  whether  the  evidence  was  established 
beyond  a  reasonable  doubt  that  the  defendant  would  be 
likel)  to  commit  acts  of  violence  that  would  be  a  continuing 
threat  to  society.  (If  the  evidence  had  warranted,  the  jur\ 
could  have  been  asked  whether  the  defendant's  act  was  an 
unreasonable  response  to  provocation.)  The  jury  answered 
yes  to  both  questions,  and  the  judge  was  required  by  statute 
to  sentence  the  defendant  to  death.  Review  b\  the  state 
criminal  court  ol  appeals  followed. 

1  he  <  lourt  approved  the  Texas  procedure  but  was  not  as 
enthusiastic  as  lor  Georgia's  and  Florida's.  The  Texas  pro- 
cedure probably  represents  the  minimum  safeguards  that 
the  Court  will  accept.  Although  Texas  has  not  adopted  a  list 
of  aggravating  circumstances  as  the  other  two  states  did.  it 
has  focused  the  sentencing  jury's  attention  on  the  nature  of 
the  particular  crime  by  limiting  the  death  penalty  to  a  much 
smaller  class  of  murders.  The  statute  does  not.  however, 
provide  for  consideration  of  mitigating  circumstances,  and 
this  is  required  lor  the  law  to  be  constitutional.  The  Texas 
appellate  court  has  saved  the  statute  bv  construing  the  ques- 
tion of  whether  the  defendant  is  likely  to  commit  additional 
"criminal  acts  of  violence"  and  be  a  "continuing  threat  to 
sot  tet\"  to  allow  the  defendant  to  bring  to  the  jury's  attention 
sin  li  mitigating  circumstances  as  his  age.  whether  he  was 
acting  under  duress,  and  whether  he  was  under  extreme 
mental  or  emotional  pressure. 

The  Court  did  not  describe  the  Texas  appellate  review 
procedure  other  than  to  indicate  that  it  reviews  the  suffi- 
c  ieiu  \  of  the  evidence  supporting  the  jui  \  's  senteni  e, 

North  Carolina.  Defendants  Woodson  and  Waxton  par- 
ticipated in  an  armed  robber)  of  a  convenience  store,  and 
Waxton  shot  and  killed  the  cashier.  Thcv  were  tried  and 
com  i<  ted  of  first-degree  murder  under  ( .  S.  14-17  as  rewrit- 
ten l)\  the  1974  General  Assembly.  The  statute  defines 
first-degree  murder  as  any  premeditated  and  deliberate  kill- 
ing, any  killing  committed  in  the  course  of  a  felony  danger- 
ous to  life,  and  an)  killing  b)  means  ol  poison,  lying-in-wait, 
imprisonment,  starving,  or  torture.  Upon  conviction,  de- 
fendants were  automatic  ally  sentenced  to  death  as  required 
b)  the  statute. 

1  he  Court  rejected  North  Carolina's  capital  punishment 
provisions  for  three  reasons.  First,  the  mandatory  death 
penalt)  "departs  markedly  from  contemporan  standards 
respecting  the  imposition  of  the  punishment  of  death...." 
1  hal  conflict  with  contemporary  standards  is  evidenced  b\  a 
long  histon  of  rejection  by  juries  and  legislatures  ol  man- 
dator) death  sentences  for  a  very  broadly  defined  crime  of 
murder.  Second,  the  statute  does  not  really  answer Fwman's 
objections  of  unbridled  jury  discretion.  Throughout   this 


country's  history,  juries  have  consistently  refused  to  convict  a 
significant  proportion  of  persons  charged  with  murder 
under  mandatory  death  statutes.  North  Carolina  has  neither 
provided  guidelines  for  juries  to  use  in  deciding  when  to 
impose  death  nor  given  its  appellate  courts  power  to  check 
arbitrary  and  capricious  sentencing.  Third,  the  North 
Carolina  law  tails  to  allow  the  part h  ularized  consideration 
of  relevant  aspects  of  the  character  and  record  of  each  con- 
victed  defendant  before  the  imposition  upon  him  of  a  sen- 
tence of  death." 

The  Court's  decision  was  with  two  justices  in  the  majority 
who  believe  the  death  penalty  is  always  unconstitutional.  The 
opinion  previously  discussed  is  that  of  the  three  other  jus- 
tices in  the  majority  (Stewart.  Powell,  and  Stevens).  The 
Court  did  not  reach  the  question  of  whether  death  is  an 
excessive  punishment  for  someone  such  as  Woodson  who 
participated  in  the  crime  but  did  n<  it  himself  kill  anyone,  but 
the  tact  that  this  point  was  mentioned  max  indicate  the 
Court's  disapproval  of  capital  punishment  for  accessories. 

Louisiana.  Defendant  Roberts  robbed  a  gas  station  and 
killed  an  attendant  by  shooting  him  four  times  in  the  head. 
Louisiana  law  provides  a  mandatory  death  penalty  tor  first- 
degree  murder  but  defines  that  crime  more  narrowly  than 
North  Carolina.  In  Louisiana  first-degree  murder  can  be 
committed  only  five  wavs:  b)  killing"  in  the  course  of  certain 
felonies;  killing  a  peace  officer;  killing  for  hire:  killing  with 
the  intent  to  inflict  harm  on  more  than  one  person;  and 
killing  after  a  previous  conviction  I  or  murder  or  while  serv- 
ing a  life  sentence. 

The  Court  struck  down  the  Louisiana  statute  for  essen- 
tiallv  the  same  reasons  as  in  the  North  Carolina  case.  Al- 
though the  statute  narrowed  the  categories  of  first-degree 
murder,  the  majority  believed  that  the  diversity  of  cir- 
cumstances present  in  those  five  categories  is  still  substantial. 
The  jinx's  wide  discretion  has  not  been  narrowed,  as  in 
Texas,  by  a  consideration  of  aggravating  and  mitigating 
circumstances  in  the  sentencing  hearing,  or  b)  appellate 
reivew  of  the  death  sentence. 

An  additional  problem  was  found  in  the  Louisiana  law.  In 
all  first-degree  murder  cases  the  jur)  is  instructed  on  lesser 
offenses  of  second-degree  murdei  and  manslaughter, -re- 
gardless of -whether  the  evidence  could  support  a  lesser 
charge.  Such  a  procedure  "invites  the  jurors  to  disregard 
their  oaths  and  choose  a  verdict  for  a  lesser  offense  whenever 
the)  feel  the  death  penalt)  is  inappropriate,"  increasing  the 
c  hances  of  arbitrar)  and  <  apricious  decisions.  |  It  is  not  clear 
win  a  jury  in  Louisiana  is  more  likely  to  disregard  its  oath  in 
finding  guilt  than  a  jur)  in  Georgia,  Florida,  or  Texas  in 
setting  the  sentence.) 


The  death  penalty  for  other  crimes 

A  number  of  states,  including  North  Carolina,  have  stat- 
utes providing  capital  punishment  for  crimes  other  than 
murder.  In  the  present  term  the  Court  will  consider  several 
Georgia  cases  in  which  the  death  sentence  was  imposed  for 
rape.  The  Georgia  scheme  for  capital  punishment  in  rape 
cases  is  essentially  the  same  as  for  murder:  at  let  conviction, 
the  jur)  must  consider  a  list  of  aggravating  circumstances 
(though  the  number  of  aggravating  factors  relevant  to  rape 
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is  less  than  for  murder)  and  must  find  at  least  one  before 

death  can  be  imposed:  then  the  state  supreme  lourl  re\  iews 
to  see  that  the  penalt)  is  not  disproportionate. 

The  Court  left  itself  an  opening  in  the  five  nun  del  cases  it 
could  use  to  strike-  down  capital  punishment  for  tape.  At 
several  points  the  opinions  emphasized  that  the  death  pen- 
alt)  is  not  disproportionate  lot  murder  since  the  defendant 
has  himself  deprived  someone  of  life.  "It  is  an  extreme 
sanction,  suitable  to  the  most  extreme  of  crimes."  No  other 
crime  falls  into  that  categoi  v .  Also,  theobjective  indicators  of 
the-  public's  attitude — jur\  verdicts  and  legislative  enact- 
ments— do  not  indicate  that  capital  punishment  is  nearly  as 
well  accepted  for  rape  as  for  murder.  Although  thirty-five 
legislatures  passed  new  death  penalty  statutes  for  murder 
after  Furman,  only  six  decided  to  punish  rape  that  way. 

Mandatory  death  penalties 

Although  the  only  mandator)  capital  punishment  statutes 
before  the  Court  were  struck  down,  there  were  hints  that  a 
ver\  limited  mandator)  statute  could  be  constitutional.  One 
example  mentioned  several  times  was  an  automatic  death 
penalty  for  someone  who  murders  while  serving  a  term  of 
life  imprisonment.  The  definition  of  this  crime  is  so  specific 
that  it  ma\  meet  the  constitutional  requirement  of  individual 
consideration  of  the  defendant  and  his  crime.  The  fact  that 
the  defendant  is  already  serving  a  life  sentence  ma\  tell  as 
much  about  him  as  the  jury  needs  to  know. 

North  Carolina's  options 

If  North  Carolina  wants  to  punish  murder  by  death,  the 
General  Assemblv  must  first  of  all  substantial^  limit  the 
kinds  of  killings  that  can  receive  that  penalty.  In  doing  so,  the 
legislature  has  really  only  two  choices;  it  can  follow  the 
Georgia-Florida  model  or  the  Texas  model.  The  Georgia- 
Florida  approach  would  be  to  leave  first-degree  murder 
broadly  defined  (though  it  might  be  necessarv  to  specify  and 
limit  the  felonies  that  trigger  the  felonv-murder  rule),  and 
make  a  list  of  aggravating  factors,  at  least  one  of  which  would 
be  required  for  the  death  penalty.  To  follow  the-  Texas 
example,  new  legislation  would  use  some  of  the  aggravating 
factors  to  narrow  the  definition  of  the  crime  itself.  For 
example,  the  legislature  could  decide  that  the  death  penaltv 
is  appropriate  only  when  a  policeman  is  killed  or  when  two  or 
more  people  are  killed  at  once.  At  that  point,  the  choice 
would  be  either  to  redefine  first-degree  murder  to  include 
imlv  killings  of  policemen  and  multiple  killings  or  to  retain 
the  present  definition  of  first-degree  murder  (any  premedi- 
tated and  deliberate  killing)  but  not  allow  the  death  sentence 
unless  a  sentencing  hearing  finds  one  of  those  twe  i  aggravat- 
ing circumstances.  The  choice  depends  mainly  on  how  much 
the  legislature  wants  proved  at  the  "guilt  phase"  and  how- 
much  at  the  "sentencing  phase"  of  the  proceeding. 

Whether  the  aggravating  factors  are  incorporated  into  the 
definition  of  murder  or  listed  separately  for  consideration  m 
sentencing,  the  death-penaltv  states  seem  to  agree  on  what 
the  aggravating  factors  should  be.  These  are  the  factors  that 
other  states  have  decided  make  a  murder  worthy  of  consid- 
eration for  the  death  penaltv : 


—  Defendant  has  a  prior  conviction  lor  a  capital  offense; 

—  The   killing  was  committed  in   the  course-  of  a   felony- 
dangerous  to  life: 

—  Defendant  has  .1  histoi  v  of  set  ions  assault  convictions; 

—  There  was  danger  ol  death  or  injury  to  many; 

—  1  lure  were  multiple  victims; 

—  The  victim  was  a  policeman,  fireman,  guard,  or  judicial 
( il  In  1.1I: 

—  1  lu-  killing  was  done  lor  monetary  gain; 

—  The  killing  was  done  as  a  means  ol  escape  from  prison; 

—  Defendant  was  a  hired  killer; 

-   The-  killing  was  done  b\  the  use  ol  explosives: 

—  Defendant  was  already  serving  a  life  imprisonment  sen- 
tence: 

—  The  killing  was  done  to  disrupt  government  or  law  en- 
forcement: 

—  Defendant  intended  and  expected  the  victim  to  die; 

—  Defendant  poses  a  continuing  threat  to  society. 

In  addition  to  aggravating  circumstances,  the  jurors  must 
be  allowed  to  consider  mitigating  factors.  Since  such  infor- 
mation is  not  relevant  to  determining  guilt,  a  separate  sen- 
tencing hearing  is  about  the  onlv  choice.  The  sentence! 
could  be  the  judge,  the  same  jury  that  found  guilt,  or  a 
different  jury.  The  jury  could  either  decide  the  question  or 
simplv  make  a  recommendation  to  the  judge.  (It  has  been 
argued  that  North  Carolina's  Constitution  entitles  the  de- 
fendant to  a  jury  at  the  sentencing  hearing  if  additional 
evidence  is  to  be  considered,  but  that  is  not  certain.) 

Other  states  have  also  reached  a  consensus  on  what 
mitigating  factors  should  be  considered: 

(Continued  on  p.  14) 
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Corrections 


Decisions  of  the  U.S.  Supreme  Court  during  the  1975-76 
term  affected  two  areas  of  correctional  law:  prisoner  disci- 
pline and  transfer  of  prisoners  between  institutions.  This 
article  will  summarize  the  decisions  and  compare  North 
Carolina  procedures  with  the  Court's  requirements. 

Inmate  disciplinary  procedures 

Revocation  of  "good  time"  and  solitary  confinement. 

The  Supreme  Court's  decision  last  term  on  prison  discipline 
[Baxter  v.  Palmigiarw,  47  L.  Ed.  2d  810  (1976))  cannot  be 
understood  without  describing  the  Court's  1974  decision  in 
Wolff  v.  McDonnell,  418  U.S.  539  (1974).  The  plaintiff  in  that 
case.  Robert  McDonnell,  an  inmate  in  a  prison  known  as  the 
Nebraska  Penal  and  Correctional  Complex,  brought  a  suit 
under  §  1983.  42  U.S.C.,  as  a  class  action  on  behalf  of  all 
inmates  in  the  prison.  In  addition  to  issues  concerning  pris- 
oners' rights  to  send  and  receive  mail  and  legal  assistance  to 
prisoners,  the  suit  involved  infractions  of  prisoner  conduct 
rules  that  had  been  punished  bv  loss  of  accumulated  "good 
time''  (time  off  for  good  behavior).  Inmates  represented  in 
the  lawsuit  alleged  that  this  punishment  had  been  imposed 
for  a  varieu  of  offenses,  including  taking  part  in  an  "insur- 
rec  in  in "  bv  bl.u  k  inmates,  c  ursing  an  officer  and  threatening 
his  life,  being  involved  in  a  fight  with  another  inmate,  ret  us- 
ing an  order  to  work,  failure  to  get  a  "conforming  haircut," 
"messing  up"  the  "countup"  (apparently  a  rollcall),  and  the 
like.  Thev  complained  that  (1)  the\  had  not  been  allowed 
either  to  call  witnesses  in  their  support  at  the  disciplinary 
hearing  or  to  confront  their  accusers  and  had  not  been 
informed  of  the  charge  before  the  hearing,  and  (2l  the 
accusing  officer  had  in  some  instances  not  appeared  at  the 
heat  ing  as  prison  rules  required.  McDonnell  asked  the  fed- 
eral district  court  to  declare  that  Nebraska  prison  discipli- 
nary procedures  did  not  comply  with  the  Due  Process  Clause 
ot  the  Fourteenth  Amendment  to  the  U.S.  Constitution  and 
to  order  the  prison  s\stem  to  adopt  proper  procedures, 
i  Mi  Donnell  also  sought  other  relief  not  relevant  to  this  dis- 
cussion.) The  case  reached  the  Supreme  Court  on  appeal. 
The  Court  held  that  the  Nebraska  procedures  were  constitu- 
tional!) defic  ient  and  spelled  out  the  minimum  requirement 
of  due  process  in  prison  disciplinary  proceedings  that  may 
result  in  loss  of  good  time  or  solitar)  confinement. 

Nebraska  law  authorized  the  chief  officer  of  each  prison  to 


punish  inmate  misconduct.  When  serious  misconduct — as- 
sault, escape,  or  attempted  escape — was  involved,  the 
punishment  could  include  revocation  of  good  time  and/or 
confinement  in  a  disciplinary  cell  as  well  as  extra  duty  and 
loss  of  privileges.  (Some  of  the  inmates'  offenses  listed  ear- 
lier— tor  example,  failure  to  get  a  "conforming  haircut" — 
obviously  did  not  fall  into  the  category  of  serious  miscon- 
duct, and  the  federal  district  court  ordered  that  good  time 
taken  away  for  such  nonserious  offenses  be  restored.)  The 
only  statutory  requirement  concerning  disciplinary  proce- 
dures was  that  the  inmate  be  "consulted  regarding  the 
charges  of  misconduct."  The  prison's  disciplinary  procedure 
began  with  a  charge  of  misconduct,  or  "writeup,"  bv  a  prison 
officer.  The  chief  supervisor  reviewed  all  "writeups"  daily. 
The  convict  charged  was  called  to  a  conference  with  the  chief 
supervisor  and  the  officer  who  charged  him.  After  the  con- 
ference, a  conduct  report  was  sent  to  an  adjustment  commit- 
tee. This  committee  held  a  hearing  with  the  inmate  present; 
if  he  denied  the  charge,  the  inmate  was  allowed  to  question 
whoever  accused  him  of  misconduct.  The  committee  could 
conduct  additional  investigation  if  it  wished.  After  the  hear- 
ing and  further  investigation,  if  any  punishment  was  im- 
posed. 

The  Supreme  Court  began  by  deciding  that  prison  disci- 
plinary proceedings  are  subject  to  the  Due  Process  Clause  of 
the  Fourteenth  Amendment  to  the  U.S.  Constitution,  which 
provides: 

No  state  shall  .  .  .  deprive  any  person  of  life.  liberty,  or 
property,  without  due  process  of  law  .... 

The  Court  held  that  although  a  prisoner  has  no  constitu- 
tional right  to  good  time,  once  the  state  creates  the  right,  it 
becomes  a  form  of  "liberty"  that  the  state  may  not  take  away 
without  the  due  process  of  law.  The  Court  made  clear,  in 
dictum,  its  view  that  due  process  requirements  must  also  be 
met  before  solitary  confinement  can  be  imposed  as  a 
punishment,  since  solitary  confinement  would  be  a  "major 
change  in  theconditions  of  confinement,"  and  thus  a  relative 
loss  of  liberty.  (Some  of  the  inmates  in  the  Wolff  case  had 
been  punished  bv  solitary  confinement  as  well  as  loss  of  good 
time  but  did  not  complain  about  it  m  their  lawsuit.) 

In  deciding  what  process  is  due  before  good  time  can  be 
taken  away  or  solitary  confinement  imposed,  the  Court  bal- 
anced society's  need  to  punish  and  restrain  criminals  with  the 
individual's  constitutional  right  not  to  suffer  a  loss  of  liberty 
by  arbitrary  government  action. 

Of  course,  as  we  have  indicated,  that  a  prisoner  retains 
rights  under  the  Due  Process  Clause  in  no  wav  implies 
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that  this  right  is  not  subject  to  restrictions  imposed  bv 
the  nature  of  the  regime  to  which  he  has  been  lawfully 
committed  .  .  .  Prison  disciplinary  proceedings  are  not 
part  of  a  criminal  prosecution,  and  the  full  panoply  of 
1  ights  due  a  defendant  in  such  proceedings  does  not 
apply  ...  In  sum,  there  must  be  mutual  accommoda- 
tion between  institutional  needs  and  objectives  and  the 
provisions  of  the  Constitution  that  are  of  general  ap- 
plication. 

While  deprivations  of  good  time  and  solitary  confinement 
are  serious  sanctions,  thev  are  not  as  serious  to  the  individual 
as  parole  revocation,  the  Court  said  in  refusing  to  require  as 
strict  a  procedure  in  prison  discipline  as  it  had  two  years 
earlier  in  parole  revocation.1  The  Court  also  noted  that  the 
state's  interest  in  prison  discipline  differs  from  its  stake  in 
parole  revocation.  Unlike  parole  revocation  hearings,  prison 
disciplinary  proceedings  "take  place  in  a  closed,  tightly  con- 
trolled environment  peopled  by  those  who  have  chosen  to 
violate  the  criminal  law  and  who  have  been  lawfully  incarcer- 
ated for  doing  so."  (As  a  North  Carolina  prison  official 
recently  put  it,  "These  people  aren't  in  prison  for  singing  too 
loud  in  church.")  There  is  continual  tension  between  guards 
and  inmates;  there  may  be  violent  retaliation  against  inmates 
who  help  prison  authorities  enforce  discipline.  Discipline 
needs  to  be  swift  and  sure: 

.  .  .  there  would  be  great  unwisdom  in  encasing  the 
disciplinary  procedures  in  an  inflexible  constitutional 
straitjacket  that  would  necessarily  call  for  adversary 
proceedings  typical  of  the  criminal  trial,  very  likely 
raise  the  level  of  confrontation  between  staff  and  in- 
mate and  make  more  difficult  the  utilization  of  the 
disciplinary  process  as  a  tool  to  advance  the  rehabilita- 
tive goals  of  the  institution. 

The  Supreme  Court  made  the  following  specific  rulings  as 
to  the  minimum  requirements  of  the  Due  Process  Clause  in 
prison  disciplinary  proceedings  where  loss  of  good  time  or 
solitary  confinement  may  be  imposed: 

1 .  The  inmate  must  receive  written  notice  of  the  charges 
against  him  at  least  24  hours  before  the  disciplinary 
hearing. 

2.  The  hearing  body  [in  Nebraska,  the  Adjustment 
Committee]  must  prepare  a  written  statement  of  the 
evidence  it  relies  on  and  the  reasons  for  its  disciplinary 
action. 

3.  At  his  disciplinary  proceeding,  the  accused  inmate  has 
a  right  to  be  present,  call  witnesses,  and  present 
documentary  evidence  in  his  defense,  "when  permit- 
ting him  to  do  so  will  not  be  unduly  hazardous  to 
institutional  safety  or  correctional  goals  .  .  .  Prison  of- 
ficials must  have  the  necessary  discretion  to  keep  the 
hearing  within  reasonable  limits  and  to  refuse  to  call 
witnesses  that  may  create  a  risk  of  reprisal  or  under- 
mine authority,  as  well  as  to  limit  access  to  other  in- 
mates to  collect  statements  or  to  compile  other 
documentary  evidence." 

4.  The  inmate  has  no  constitutional  right  to  confront  and 
cross-examine  those  who  give  evidence  against  him. 

5.  The  inmate  has  no  constitutional  right  to  the  assistance 


of  counsel — neither  counsel  appointed  for  him  nor 
privately  retained  counsel — at  his  disciplinary  hearing. 
However,  the  inmate  "should  be  free  to  seek  the  aid  of 
a  fellow  inmate,  or  if  that  is  forbidden  [bv  prison  rules], 
to  have  adequate  substitute  aid  .  .  .  I  torn  the  staff  or 
from  a  sufficiently  competent  inmate  designated  by 
the  staff,"  if  the  inmate  is  illiterate  or  the  issue  is  so 
complex  that  it  is  "unlikely  that  the  inmate  will  be  able 
to  collect  and  present  the  evidence  necessary  for  an 
adequate  comprehension  of  the  case." 

6.   Nebraska's  adjustment  committee  is  a  sufficiently  im- 
partial hearing  bod\ .   I  his  (ommitlc(  .  made  up  of  the 
Associate  Warden  for  Custody,  the  Correctional  In- 
dustries Superintendent  and  the  Reception  Director, 
does  not  act  with  unlimited  discretion,  the  court  noted. 
Its  regulations  direct  that  it  give  full  consideration  to 
causes  of  adverse  behavior,  the  circumstain  es  in  which 
it  occurred,  the  inmate's  accountability,  and  correc- 
tional treatment  goals,  and  that  punishment  never  be 
imposed  for  the  purposes  of  revenge. 
One  qualification  should  be  added  to  the  Court's  decision 
in  Wolff.  The  Court  was  not  dealing  with  an  emergency  like  a 
prison  riot  or  strike.  It  seems  clear  that  inmates  may  be 
placed  in  solitary  confinement  to  protect  prison  security  in  a 
bona  fide  emergency  and  compliance  with  the  Wolff  stan- 
dards postponed  until  the  emergency  is  past." 

Disciplinary  procedure  when  inmate  conduct  may  con- 
stitute a  crime.  Nicholas  Palmigiano  was  a  Rhode  Island 
prison  inmate  serving  a  life  sentence  for  murder.  Early  one 
evening,  a  fellow  prisoner  became  violently  ill.  When  no 
medical  assistance  had  been  provided  bv  8:50  p.m.,  Pal- 
migiano allegedly  advised  other  prisoners  not  to  return  to 
their  cells  for  the  9:00  lock-up  as  a  protest  against  the  failure 
to  provide  medical  attention.  Prison  officers  charged  him 
with  inciting  a  disturbance  that  might  have  resulted  in  a  riot. 
He  was  brought  before  the  prison  disciplinary  board  and 
told  that  he  might  be  prosecuted  for  violating  state  law,  that 
he  should  consult  his  attorney  (although  the  board  did  not 
allow  his  attorney  to  be  present  at  the  disciplinary  hearing), 
and  that  he  had  a  right  to  remain  silent  during  the  hearing 
but  il  he  remained  silent  his  silence  would  be  held  against 
him.  (He  was  offered  the  assistance  of  substitute  counsel — a 
staff  member  or  another  inmate — at  the  hearing  but  it  is  not 
clear  from  the  court  decision  whether  he  in  fad  had  llus 
help.)  Palmigiano  remained  silent  at  the  hearing.  The  disci- 
plinary board  found  him  guilty  of  the  infraction  charged  and 
imposed  a  punishment  of  thirty  days  in  punitive  segregation. 
(Punitive  segregation  involved  being  locked  in  a  solitary  cell 
full  time,  receiving  meals  in  the  cell,  and  deprivation  of 
recreation  and  exercise.)  According  to  the  First  Circuit 
Court  of  Appeals,  "[t]he  disciplinary  board  based  its  decision 
entirely  upon  the  written  statement  submitted  bv  a  correc- 
tional officer  who  had  witnessed  the  alleged  infraction."3 
Like  McDonnell,  Palmigiano  sued  in  federal  district  court, 
claiming  that  his  disciplinary  hearing  violated  the  Due  Proc- 
ess Clause. 


1.  Morrissey  v.  Brewer,  408  U.S.  471  (1972). 


2.  Blair  v.  Finkbeiner,  402  F.  Supp.  1092  (N.D.  111.  1975):  Tate  v. 
Kassulke,  409  F.  Supp.  651,656-57  (W.D.  Ky.  1976)  (dictum);  Berch 
v.  Stahl,  373  F.  Supp.  412  (W.D.N.C.  1974)  (dictum). 

3.  Palmigiano  v.  Baxter,  487  F.  2d  1280,  1282  (1st  Cir.  1973). 
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When  the  case  rea<  heel  the  Supreme  Court,  the  main  issue 
w  as  h  hel  her  permitting  an  inmate's  silence  to  be  used  against 
him  in  a  disciplinary  hearing,  in  a  situation  in  winch  Ins 
alleged  misconduct  could  also  be  subject  to  criminal  prose- 
cution, made  the  hearing  constitutionally  invalid.  The  Su- 
preme Com  i  held  that  it  did  not. 

The  issue  involved  the  privilege  against  self-incrimination 
established  b\  the  Fifth  Amendment  to  the  U.S.  Constitu- 
tion, w  hie  h  provides: 

Mo  person  .  .  .  shall  be  compelled  in  am  criminal  case 
to  be  a  witness  against  himself.  .  .  . 

In  1964  the  Supreme  Court  held  this  privilege  to  be  incor- 
porated in  the  Due  Process  Clause  of  the  Fourteenth 
Amendment.'  and  thus  to  apply  against  a  state  government 
as  well  as  the  federal  government.  In  1965,  the  Court  held 
that  in  a  criminal  trial,  the  judge  may  not  instruct  the  jury 
that  it  may  draw  ,in  inference  of  guilt  from  the  defendant's 
failure  to  testify;  to  do  so  would  violate  the  defendant's 
privilege  against  self-incrimination.5  From  1  967  to  1973,  the 
Court  considered  a  series  of  cases  in  which  state  govern- 
ments had  imposed  various  noncriminal  penalties  on  people 
lor  exercising  their  privilege  against  self-incrimination  and 
found  that  these  penalties  violated  the  Fifth  Amendment. 
(For  example,  in  Lefkowitzv.  Turin.  414  U.S.  70  (1973),  two 
architects  were  summoned  to  testify  before  a  grand  jury 
investigating  c  harges  of  corruption  relating  to  work  they  had 
done  under  state  contracts.  Thev  refused  to  testify,  relying 
on  their  Filth  Amendment  privilege.  A  state  law  provided 
that  if  they  refused  to  testify,  their  existing  contracts  had  to 
be  canceled  and  they  would  be  ineligible  for  future  contracts 
for  five  years.  I  he  Court  held  thai  the  stale  government 
could  not  compel  possibly  incriminating  testimony  without 
granting  immunity  from  prosecution.)  Palmigiano's  argu- 
ment was  essentially  that,  whether  the  imposition  of  prison 
disciplinarv  punishment  is  regarded  as  "criminal"  or  "non- 
criminal." the  Fifth  Amendment  as  interpreted  in  these  vari- 
ous recent  cases  prohibited  the  prison  disciplinary  board 
from  using  an  inmate's  refusal  to  testify  against  him  in  his 
disciplinai  v  hearing. 

The  Court,  in  an  opinion  b\  Mi .  [ustice  White,  who  had 
written  the  opinion  in  the  N'ulff  case,  rejected  Palmigiano's 
argument.  It  said  that  the  prison  disci plinarv  hearing  was  not 
a  criminal  proceeding,  that  the  state  was  not  attempting  to 
use  Palmigiano's  silence  in  am  later  criminal  prosecution  (in 
fact,  Palmigiano  was  apparently  not  criminally  prosecuted 
for  his  "insui  i  ec  tion,"  perhaps  because  he  was  already  serv- 
ing a  life  sentence),  and  that  Palmigiano  had  been  told  of  his 
privilege  to  remain  silent  and  warned  of  the  consequences  of 
silence.  Under  Rhode  Island  law.  the  Court  noted,  discipli- 
nary decisions  "must  lie  based  on  substantial  evidence  man- 
ifested m  the  record  of  the  disciplinary  proceeding."  (The 
Court  seems  to  have  assumed  that  "evidence  manifested  in 
the  record"  could  not  include  an  inmate's  silence;  also,  as  the 
court  ol  appeals  had  said,  the  board's  decision  was  appar- 
ently based  on  the  written  statement  of  a  correctional  of- 
ficer.)   Ibis  fact,  the  Court  said,  made  Palmigiano's  case 


different  from  the  architects'  case,  in  which  silence  by  itself 
had  triggered  the  noncriminal  penalty  (loss  of  contracts). 

There  [in  the  arc  hiiects'  case  and  similar  cases],  failure 
to  respond  to  interrogation  was  treated  as  a  final  ad- 
mission of  guilt.  Here,  Palmigiano  remained  silent  at 
the  hearing  in  the  face  of  evidence  that  incriminated 
him:  and  as  far  as  this  record  reveals,  his  silence  was 
given  no  more  evidentiary  value  than  was  warranted 
by  the  facts  surrounding  his  case,  fins  does  not  smack 
of  an  invalid  attempt  bv  the  State  to  compel  testimony 
without  granting  immunity  or  to  penalize  the  exercise 
ot  the  privilege. 

It  is  important  to  consider  the  limitations  of  the  Supreme 
Conn's  decision  on  this  point.  First,  although  the  state  could 
have  prosecuted  the  in  male  for  a  crime  alter  his  disciplinary 
hearing,  it  could  not  have  used  his  silence  in  a  hearing 
against  him  at  his  criminal  trial:  such  an  action  would  have 
v  iol. ued  Ins  Fifth  Amendment  rights. fi  The  Court  said  that  if 
the  state  had  wanted  to  investigate  the  prison  insurrection,  it 
could  have  given  the  inmate  "use  immunity" — that  is. 
guaranteed  that  his  testimony  could  not  be  used  to  prosecute 
him:  if  he  still  refused  to  testify,  the  Court  said,  it  would  not 
be  unconstitutional  to  "draw  whatever  inference  from  his 
silence  that  the  circumstances  warranted."  However,  if  he 
were  granted  immunit)  d\\d  testified,  the  testimony  could 
inn  be  used  in  c riminal  prosecution,  nor,  presumably,  in  his 
disciplinary  proceedings  if  the  grant  ol  immunity  extended 
to  thai  .is  well  as  criminal  prosecution. 

It  is  also  important  to  note  that  the  prison  inmate  retains 
Miranda  lights.  I  1  he  prison  authorities  in  Baxter  v.  Pal- 
migiano were  clearly  aware  ot  this  when  thev  told  Palmigiano 
of  his  right  to  silence  and  to  consult  with  his  lawyer  about 
criminal  prosecution.)  In  Miranda  the  Supreme  Court  held 
thai  the  prosecution  in  a  criminal  trial  may  not  use  state- 
ments made  bv  a  defendant  in  custody  that  stem  from  ques- 
tioning of  law  enforcement  officers  unless  his  privilege 
against  self-incrimination  has  been  secured  bv  telling  the 
defendant  that:  (1)  he  lias  the  right  to  remain  silent;  (2) 
whatever  he  savs  can  a\\<\  will  be  used  against  him  in  court; 
(3)  he  has  the  right  to  consult  with  a  lawyer  and  to  have  the 
lawyer  with  him  during  interrogation;  (4)  if  he  is  indigent  a 
lawyer  will  be  appointed  to  represent  him;  and  (5)  he  can 
slop  answering  quest  ions  al  am  time-.  I  liese  "Miranda  warn- 
ings" certainly  applv  locpiestioning  of  a  prison  inmate-  bv  law- 
enforcement  or  correctional  officers.  The  inmate  can  waive 
his  privilege  to  remain  silent,  but  before  his  statements  can 
be  used  in  his  trial,  it  must  be  clear  from  all  the  circumstances 
that  he  did  so  intelligently  and  voluntarily. 

Now  suppose  a  prison  official  wants  to  question  a  prison 
inmate  about  an  mil  ac  tion  of  prison  disc  ipline.  in  a  situation 
in  which  the  inmate  could  also  be  charged  with  a  crime  for  his 
alleged  misconduct,  before  any  disciplinary  hearing  is  held. 
In  older  to  use  the-  prisoner's  incriminating  statements 
against  him  at  a  later  disciplinary  healing,  must  the  prison 
official  first  give  him  Miranda  warnings?  Apparentlv  not. 
Ihe-  question  is  not  answered  by  Baxter  v.  Palmigiano:  the 
inmate  in  that  case  was  not  questioned  until  his  disciplinary 
hearing  and  did  receive-  warnings.  However,  federal  courts 


4.  Malloy  V.  Hogan,  378  U.S.  1  (1964). 

5.  Griffin  v.  California,  380  U.S.  609  (1965). 


6.  Griffin  v.  California.  380  U.S.  609  (1965):  Miranda  v.  Arizona, 
384  U.S.  436,  468  n.  37  (1966). 
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of  appeals  and  state  courts  have  widelv  held  that  the 
Exclusionary  Rule — the  rule  announc  eel  in  Mapp  v.  Ohio  that 
evidence  seized  in  violation  of  suspects'  constitutional  rights 
cannot  be  used  against  them  in  state  trials — does  not  apply  to 
probation  and  parole  revocation  proceedings.7  As  pointed 
out  earlier  in  the  discussion  of  Wolff  v.  McDonnell,  the  Su- 
preme Court  considers  those  who  are  subject  to  prison  disci- 
plinar)  proceedings  to  be  entitled  to  somewhat  less  due 
process  protection  than  those  who  are  subject  to  probation 
and  parole  revocation  proceedings.  It  seems  to  follow  that  if 
the  Exclusionary  Rule  does  not  apply  to  the  latter,  it  does  not 
apply  to  the  former. 

During  the  1975-76  term,  the  Supreme  Court  considered 
but  did  not  decide  an  issue  closel)  related  to  the  Fifth 
Amendment  issue  in  Baxter  that  is  significant  for  parole 
officers.  In  State  v.  Gallagher,'*  a  defendant  in  Ohio  was  ar- 
rested and  charged  with  armed  robbery.  On  the  morning 
after  his  arrest,  policemen  gave  him  Miranda  warnings  and 
then  questioned  him.  but  the  trial  court  excluded  his  state- 
ments at  that  questioning  session  on  the  grounds  that  they 
were  induced  by  police  promises  of  lenient  treatment  and 
were  thus  involuntary.  The  suspect  was  held  in  jail  awaiting 
trial.  Four  days  later,  his  parole  officer  went  to  talk  to  him 
about  the  alleged  robbery  as  a  possible  parole  violation, 
without  giving  him  Miranda  warnings.  The  defendant  re- 
fused to  discuss  it.  but  when  the  parole  officer  visited  him 
again  in  jail  one  week  later,  he  gave  the  officer  a  detailed 
account  of  his  participation  in  the  crime.  At  the  trial,  the 
parole  officer  testified  to  the  defendant's  incriminating 
statement,  and  the  defendant  was  convicted.  The  Ohio  Su- 
preme Court  reversed  the  conviction  on  the  ground  that  this 
testimony  was  inadmissible.  In  1976,  the  case  reached  the 
Supreme  Court,  which  did  not  decide  any  constitutional 
issues  but  instead  sent  the  case  back  to  the  Ohio  Supreme 
Court  for  clarification:  did  the  Ohio  Supreme  Court  mean 
that  the  parole  officer's  testimony  was  inadmissible  on  fed- 
eral constitutional  grounds  or  on  the  basis  of  the  Ohio  Con- 
stitution or  other  state  law?  On  remand,  the  Ohio  Supreme 
Court  said  that  the  case  depended  on  whether  the  defen- 
dant's confession  had  been  voluntary,  not  on  whether 
Miranda  warnings  were  required.  A  parolee,  it  said,  is  "under 
heavy  pressure"  to  answer  inquiries  made  by  his  parole  of- 
ficer, and  it  found  that  the  defendant's  confession  in  this  case 
had  not  been  voluntary.  The  parole  officer's  testimony  was 
therefore  inadmissible  under  a  provision  of  the  Ohio  Con- 
stitution establishing  a  privilege  against  self-incrimination, 
as  well  as  under  the  Fifth  Amendment  to  the  U.S  Constitu- 
tion. 

Thus,  both  parole  officers  and  prison  officials,  when  they 
question  a  person  in  prison  regarding  possibly  criminal  con- 
duct, will  have  difficulty  in  using  the  prisoner's  statements  in 
a  later  criminal  trial  without  Miranda  warnings  and  an  intel- 
ligent, voluntary  waiver  of  the  Fifth  Amendment  privilege 
against  self-incrimination — although  (as  explained  earlier) 
the  failure  to  give  Miranda  warnings  will  not  by  itself  make 


7.  United  States  v.Vandemark,  522  F.2d  1019  (9th  Cir.  1975),  and 
cases  cited  in  1020-21;  Israel  Sc  LaFave,  Criminal  Procedure  in  a 
Nutshell  288-89. 

8.  State  v.  Gallagher,  38  Ohio  St.2d  291,  313  N.E.2d  396  (Ohio 
Sup.  Ct.  1974),  cert,  granted,  420  U.S.  10  (1975). 


the  statements  inadmissible  at  prison  disciplinary  hearings 
or  parole  revocation  hearings. 

North  Carolina  prison  regulations.  North  Carolina  law 
(OS.  148-11  and  148-13)  gives  the  Secretar)  of  Correction 
the  authority  to  issue  regulations  governing  the  state  prison 
system,  conduct  of  prisoners,  grades  of  custody,  and  time  oil 
for  good  behavior.  (Corporal  punishment  is  barred  by  OS. 
148-20.)  The  Department  of  Correction  recentK  received  a 
federal  grant  from  the  Law  Enforcement  Assistance  Ad- 
ministration to  hire  attorneys  to  rewrite  its  regulations  on 
probation,  parole,  and  prison  administration.  The  process  of 
revising  old  regulations  was  difficult  because  it  involved  not 
only  keeping  up  with  court  decisions  on  correctional  law — a 
constantly  expanding  area — but  also  careful  review  by 
prison  officials.  The  result  seems  to  be  worth  the  difficulty; 
the  new  regulations  provide  clearer  guidance  for  correc- 
tional officials  than  the  old  ones  and  generally  conform 
better  to  what  the  courts  require.  Although  not  subject  to  the 
Administrative  Procedure  Act  (G.S.  Ch.  150A),  the  Depart- 
ment has  issued  its  regulations  in  the  standard  form  used  bv 
other  state  agencies  and  filed  them  with  the  Attorney  Gen- 
eral. 

In  considering  the  new  prison  regulations/1  we  will  mainly 
be  concerned  with  inmate  conduct  rules  and  infractions  that 
can  result  in  segregated  (i.e.,  solitary)  confinement  or  loss  of 
good  time,  since  the  Supreme  Court  decisions  discussed 
above  focused  on  those  subjects.  (Regulations  concerning 
transfer  of  inmates  from  one  state  prison  unit  to  another  will 
be  discussed  briefly  in  the  next  section.)  The  regulations 
include  rules  for  the  conduct  of  inmates,  a  copy  of  which  is 
given  to  each  newly  admitted  inmate  and  is  available  to 
others  upon  request.  "Major  offenses''  can  result  in  up  to 
fifteen  days  of  segregated  confinement  and  loss  of  up  to 
thirty  davs  of  good  time,  as  well  as  suspension  of  privileges 
and  extra  work.  Thev  include  using  profane  or  threatening 
language  or  gestures  directed  at  officials  or  the  public;  will- 
fully disobeying  an  order  of  a  prison  official;  participating  in 
an  insurrection  or  inciting  others  to  do  so;  holding  any 
person  hostage;  assaulting  anv  person  with  a  deadly  weapon 
or  any  means  likelv  to  produce  bodily  injury;  assaulting  any 
person  with  a  blunt  instrument,  or  bv  stabbing  or  cutting,  or 
with  intent  to  commit  a  sexual  act;  committing  or  inciting 
others  to  commit  anv  sexual  act;  assault  bv  fighting  without 
use  of  instruments;  possessing  a  weapon  or  instrument  to  aid 
in  escape,  assault,  or  insurrection;  possessing  alcoholic  be- 
verages, narcotics,  or  other  controlled  substances;  possessing 
unauthorized  clothing;  stealing;  inflicting  self-injury  to 
avoid  work;  escape;  unauthorized  leave;  willfully  damaging 
the  property  of  the  state  or  another  person:  offering  or 
accepting  a  bribe;  and  accepting  compensation  for  legal  as- 
sistance. ("Minor  offenses" — which  can  result  onlv  in  rep- 
rimand, suspension  of  privileges,  and  extra  work — include  a 
variety  of  misconduct  such  as  gambling  and  failing  to  go  to 
bed  when  lights  are  dimmed.  In  Baxter,  the  Supreme  Court 
held  that  the  procedures  required  for  due  process  bv  the 
Wolff  decision  did  not  apply  when  punishment  consists  of 
deprivation  less  serious  than  segregated  confinement  or  loss 
of  good  time.  This  does  not  mean,  of  course,  that  inmates 


9.  5  N.C.  Admin.  Code  §§  28.0200,  28.0300. 
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accused  of  minor  offenses  have  no  due  process  protection  at 
all.) 

The  prison  disciplinary  pn ic edure operates  .is  follows.  An 
official  who  observes  misconduct  must  take  immediate  ac- 
tion i o  stop  it;  counseling  ma)  be  sufficient,  and  the  inmate 
ma)  if  necessan  lie  plated  in  "administrative  segregation" 
Kiev  rilied  further  below  ).  If  the  misconduct  is  serious  or  the 
inmate  does  not  respond  to  counseling,  the  official  must 
report  the  inc  ident  to  an  investigating  officer  designated  by 
the  prison  unit's  superintendent.  If  further  disciplinary  pro- 
c  ceilings  seetn  nceessarv.  the  investigating  officer  obtains 
written  statements  within  twenty-four  hours,  from  all  per- 
sons <  oncer  nee  1  (including  the  accused),  makes  searches,  col- 
let is  physical  evidence,  and  makes  written  notes.  The  results 
of  the  investigation  must  be  reported  to  the  superintendent. 
normall)  w  ithin  forty-eight  bouts.  The  superintendent  may 
dispose  ot  the  matter  b\  counseling,  but  if  he  decides  formal 
disciplinary  action  is  required,  he  fills  out  aw  offense  report. 
(In  the  meantime,  if  he  places  the  inmate  in  administrative 
segregation  or  denies  him  any  privileges,  he  must  write  his 
reasons  in  thee  ase  record.)  He  then  gives  the  accused  written 
notice  of  the  charge. 

If  the  superintendent  decides  that  the  offense  should  be 
classified  as  "major."1"  he  refers  the  charge  to  the  area  disci- 
plinary committee  for  his  area  u  ithin  forty-eight  hours  after 
receiving  the  investigation  report.  (An  "area"  is  one  of  the  six 
sec  lions  of  the  state  into  which  the  prison  s\stem  is  divided.) 
The  area  disciplinary  committee  consists  of  three  to  five 
members  appointed  bv  the  area  administrator  from  person- 
nel within  his  command.  (Apparently,  when  the  alleged  mis- 
conduct takes  place  in  one  of  the  prison  system's  "institu- 
tions"— the  Correctional  Center  for  Women  or  Central. 
Oduiu,  Caledonia,  Blanch,  or  Halifax  prisons — the  Discipli- 
ii.ii  \  Committee  is  appointed  bv  the  head  of  the  institution 
rather  than  the  area  administrator.)  No  one  may  be  a  com- 
mittee member  who  initiated  the  charge,  was  a  witness  to  the 
incident,  or  is  a  staff  member  of  the  prison  unit  in  w  hie  h  the 
ac(  used  is  confined.  (This  makes  the  disciplinary  committee 
at  least  as  impartial  as  the  Nebraska  adjustment  committee 
that  the  Supreme  Court  approved  in  11'"///  v.  McDonnell.) 
I  he  commit  tee  must  conduct  a  hearing  within  seven  days  of 
receiving  the  (  harge  from  the  superintendent,  and  must  give 
the  ac  ciised  win  ten  notice  of  the  hearing  at  least  seventy-two 
bonis  before  it  is  held.  (This  is  longer  than  the-  tw'enty-four- 
liour  written  notice  thai  11'"///  requires.)  1  lie  accused  may 
request  that  a  particular  member  of  bis  unit's  staff  be  ap- 
pointed to  represent  him  at  the  hearing;  the  unit  superin- 
tendent must  allow  this  request  unless  the  accused  requests 
one  of  bis  accusers  or  some  other  inappropriate  person,  in 
which  event  the  superintendent  must  select  anothei  staff 
member.  The  staff  member  so  chosen  must  actively  help  the 
accused  in  preparing  tor  the  hearing  and  at  the  hearing, 
even  though  he  ma\  believe  the  at  c  used  is  guilty.  (This 
i  equiremenl  of  substitute  counsel  goes  beyond  Wolff,  which 
held  that  no  substitute  <  i  lunsel  need  be  furnished  except  in 
unusual  circumstant  es.) 


10.  If  the  offense  is  "minor,"  a  procedure  similar  to  the  one  for 
major  offenses  is  I n| lowed  except  that  a  unit  disciplinary  committee 
is  involved,  there  is  notice  in  writing  but  not  necessarily  72  hours 
before  the  hearing,  and  no  provision  for  counsel  substitute  at  the 
hearing. 


The  disc  iplinarv  committee  then  reads  the  charges  to  the 
accused,  asking  him  whether  he  admits  committing  the  of- 
fense; if  he  denies  it,  the  evidence  is  presented.  The  accused 
has  an  opportunit)  to  refute  or  explain  evidence  against  him 
and  to  present  evidence  and  make  a  statement  in  his  own 
behalf  (this  is  c  (insistent  with  Wolff).  To  protect  an  informer 
from  reprisal,  the  chairman  of  the  committee  ma)  tell  the 
ace  used  of  the  informer's  testimon)  without  identifying  him. 
(Again,  this  is  consistent  with  Wolff,  u  hie  h  held  the  accused 
has  no  right  to  confront  adverse  witnesses.)  After  all  the 
evidence  has  been  presented,  the  chairman  enters  the  com- 
mittee's findings  and  the  reasons  for  the  findings  on  the 
i  ecord  (as  11"///  requires).  If  thecommittee  finds  the  accused 
guilty,  it  ma)  impose  one  or  more  of  the  punishments  au- 
thorized tor  the  type  of  offense  the  accused  committed.  If 
the  accused  objects  to  the  committee's  decision,  he  is  told  that 
the  area  administrator  or  the  head  ot  the  institution  will 
review  the  dee  ision  within  seven  da\  s.  1  he  reviewing  author- 
it)  will  then  decide  whether  the  inmate  received  a  full  and 
fair  hearing:  it  may  approve  the  committee's  dee  ision.  m  if  it 
finds  it  clearl)  erroneous  or  unfair,  ma)  reduce  the  punish- 
ment, order  a  rehearing,  or  dismiss  the  charge.  If  the  ac- 
cused is  still  not  satisfied,  be  ma)  appeal  to  the  North 
Carolina  Inmate  Grievance  Committee,  consisting  ol  five 
members  appointed  b)  the  Governor  pursuant  to  G.S.  Ch. 
148.  Art.  1  1.  which  ma)  bold  a  new  hearing  on  the  matter 
and  make  recommendations  to  the  Secretar)  of  Correction. 
(The  Wolff  decision  did  not  find  that  due  process  necessitates 
an)  review  at  all.)  Clearly,  when  good  time  is  revoked  or 
segregated  confinement  is  imposed  for  misconduct.  North 
Carolina  prisoners  receive  due  process  of  law  as  interpreted 
bv   11"///  if  these  regulations  are  followed. 

Segregated  confinement  imposed  as  punishment,  known 
as  "punitive  segregation."  ma)  be  up  to  fifteen  days  for  each 
infraction,  not  to  exceed  a  total  of  thirt)  days.  There  are  two 
other  forms  of  segregated  confinement:  "indefinite  non- 
punitive  segregation''  (also  known  as  "INS")  and  "adminis- 
trative segregation."  The  purpose  of  INS.  according  to  the 
regulations,11  is  to  isolate  inmates  who  pose  an  imminent 
threat  to  the  life  or  health  of  other  inmates  or  the  prison 
staff.  An  inmate  may  be  placed  in  INS  if  the  officer  in  charge 
has  good  cause  to  believe  that  he  has  committed  an  aggra- 
vated assault,  or  if  he  has  been  found  guilty  of  participating 
in  a  not  oi  holding  a  hostage,  or  the'  officer  in  charge  has 
good  (a  use  to  believe  that  his  presence  in  the  general  popula- 
tion "poses  a  clear  and  present  danger  to  the  physical  well- 
being  of  other  inmates  or  members  ol  the  staff."  Thus,  in 
theory  INS  is  based  on  the  <ivv<.\  to  take  precautions  to  avoid 
danger  rather  than  the'  need  to  dele i  misconduct.  1  he  pro- 
cedure for  imposing  INS  is  similar  to  that  tor  imposing 
punitive  segregation.  I  be  inmate  receives  a  bearing  bv  the 
central  classification  board.  (This  board  has  at  least  live 
members  appointed  bv  the  Chief  of  Classification  and 
Psychological  Services,  a  top-level  prison  official;  four  ot  the 
members  perform  their  board  duties  as  a  full-time  job.)  The 
inmate  receives  the  procedural  protection  required  bv 
Wolff — t w cut  v- tour  hours'  written  notice  of  the  hearing,  an 
opportunit)  foi  the  inmate  to  appear  a\u\  submit  evidence 
on  his  behalf,  and  a  right  to  substitute  counsel  when  be  is 


1  1.  5  N.C.  Admin.  Code  S  2C.0400. 
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illiterate  or  the  issue  is  complex.  Thus,  the  Wolf)  standards 
are  met  in  the  INS  procedure — not  exceeded,  as  in  the 
disciplinary  procedure  described  previously.  Does  Wolff 
apply  when  segregated  confinement  is  imposed  to  protect 
the  prison  community  rather  than  to  punish  misconduct? 
One  federal  court  has  held  that  it  applies  whenever  segre- 
gated confinement  is  imposed  "because  of  specific  prior 
conduct";'-  probabK  most  instances  ol  INS  would  involve 
specific  acts  of  the  inmate  that  suggest  to  officials  that  he  is 
dangerous.  Apparently  there  is  no  limit  on  INS;  the  regula- 
tions say  only  thai  the  inmate's  INS  status  must  be  reviewed 
by  the  Hoard  within  six  months  of  his  initial  assignment. 

Administrative  segregation,  like  INS.  is.  in  theory,  to  be 
imposed  to  maintain  security  within  the  prison  and  not  for 
punishment.13  INS  is  imposed  to  protect  the  staff  and  other 
inmates  from  harm  by  the  inmate  and  also  to  protect  the 
inmate  from  sell-injui  \  or  harm  by  others  and  to  minimize 
the  risk  of  his  escaping.  (An  inmate  may  request  that  he  be 
placed  in  administrative  segregation,  although  his  request 
will  not  necessarily  be  granted.)  Administrative  segregation 
may  be  used  to  hold  inmates  for  a  twenty-four-hour  "cooling 
off  period  in  the  discretion  of  the  officer  in  charge;  this  may 
be  done,  for  example,  in  the  earlv  stages  of  a  disciplinary 
investigation.  When  the  period  of  administrative  segrega- 
tion exceeds  fifteen  davs,  the  inmate  receives  a  hearing  be- 
fore a  three-member  classification  committee  in  which  he  is 
told  why  he  is  being  held  in  segregation  and  given  an  oppor- 
tunity  to  speak  in  his  own  behalf.  The  inmate  may  then  be 
held,  in  the  committee's  discretion,  for  up  to  seventy-five 
more  days.  It  the  conditions  on  which  his  segregated  con- 
finement was  based  are  still  present  at  the  end  of  that  time, 
the  unit  superintendent  is  required  to  refer  him  to  the  cen- 
tral classification  board  for  possible  assignment  to  a  unit  with 
stricter  security  than  the  one  where  he  is  presently  held. 
Since  administrative  segregation,  like  indefinite  nonpunitive 
segregation,  may  often  be  imposed  because  of  specific  con- 
duct bv  the  inmate,  it  can  be  argued  that  the  Wolff  standards 
should  apply.  The  regulations  do  not  meet  those  standards. 
Thev  contain  no  requirement  of  notice  to  the  inmate,  substi- 
tute counsel,  or  written  findings  bv  the  classification  commit- 
tee. Administrative  segregation  involves  somewhat  less  dep- 
rivation of  comfort  than  punitive  segregation — for  example, 
those  in  punitive  segregation  may  spend  money  only  for 
postage  stamps  but  not  for  canteen  orders,  as  those  in  ad- 
ministrative segregation  may,  and  thev  .ire  forbidden  all 
reading  matter  except  legal  and  religious  material  and  per- 
sonal mail,  while  those  in  administrative  segregation  mav 
have  other  material.14  Nevertheless,  administrative  segrega- 
tion is  a  drastic  change  in  confinement  for  most  prisoners; 
they  are  allowed  to  exercise  outside  the  cell  for  only  one  hour 
twice  per  week,  may  shower  and  shave  only  twice  per  week, 
and  take  their  meals  in  their  cells  apart  from  other  inmates. 
While  isolating  an  inmate  from  other  inmates  and  the  prison 
staff  for  a  short  period  of  time  in  an  emergency  is  clearly 
necessary  at  times,  there  seems  to  be  no  reason  for  not 
complying  with  the  Wolff  standards  before  holding  him  for  a 
longer  period;  if  the  danger  he  poses  to  himself  or  others  is 


clear,  it  can  easily  be  shown  in  a  hearing  that  conforms  to  the 
II'k///  standards.  The  fact  that  the  prison  regulations  require 
a  Ho///  type  of  hearing  in  connection  with  indefinite  non- 
punitive  segregation  indicates  that  it  would  not  be  tcjcj  great 
an  administrative  burden  to  hold  ii  before  imposing  ad- 
ministrative-segregation that  lasts  longer  than  fifteen  days.':> 
I  bus  I  ar  we  have  considered  the  Department  of  Correc- 
tion's disciplinar)  procedures,  which  are  substantially  in 
compliance  with  Wolff  v.  McDonnell.  The  Department  has 
kepi  up  with  court  decisions  after  Wolff  was  decided  and  has 
recently  adopted  a  regulation  regarding  disc  iplinarv  infrac- 
tions thai  ma)  be  crimes,  in  conformity  with  Baxter  v.  Pal- 
migiano.  This  regulation"1  authorizes  the-  unit  superinten- 
dent or  institution  head  to  "consull  law  enforcement  and 
prosecutorial  officials"  when  he  thinks  a  crime  has  been 
committed,  subject  to  approval  b\  his  immediate  superior. 
Presumably,  this  mav  mean  that  he  is  reasonably  sure  a  crime 
has  been  committed  and  wishes  to  begin  prosecution,  or  it 
mav  mean  that  he  wants  a  law  enforcement  agency  to  investi- 
gate a  possible  crime  or  wishes  to  consult  the  local  district 
attorney  as  to  whether  certain  conduct  constitutes  a  crime 
and  whether  prosecution  is  advisable.  "Whenever  a  discipli- 
nary infraction  may  be  prosecuted  as  a  criminal  offense."  the 
investigating  officer  must  tell  the  accused  inmate  that  ( 1)  he 
is  subject  to  prosecution;  (2)  he  has  a  right  to  remain  silent; 
(3)  anything  he  says  can  and  will  be  used  against  him;  (4)  he 
has  a  right  to  senenty-two  hours'  notice  before  his  discipli- 
nat  \  hearing;  (5)  he  may  consult  his  attorney  regarding  the 
criminal  charge  at  any  reasonable  time;  and  (6)  though  his 
attorney  maj  not  represent  him  at  the  disciplinary  hearing, 
he  may  have  help  from  a  prison  staff  member  at  the  hearing 
if  he  desires.  If  the  accused  inmate  chooses  to  remain  silent  at 
the  disciplinary  hearing,  "the  [disciplinary]  committee  mav 
consider  his  silence  as  relevant  evidence  against  him;"  but 
silence  "is  not,  in  and  of  itself,  conclusive  evidence  of  guilt." 
and  the  decision  of  the  disciplinary  committee  "must  be 
based  on  substantial  evidence." 

This  regulation  follows  the  Rhode  Island  prison  proce- 
dure approved  in  Baxter  v.  Palmigiano  almost  to  the  letter  and 
leaves  no  doubt  that  as  in  Rhode  Island,  silence  alone  does 
not  establish  that  a  disciplinary  infraction  occurred.  If  the 
investigating  officer  in  a  North  Carolina  prison  wishes  to 
question  the  accused  inmate  about  the  alleged  infraction 
before  the  hearing,  the  inmate's  answers  mav  be  used  in  the 
hearing  if  the  officer  first  gives  the  warnings  that  the  regula- 
tion calls  for.  However,  if  he  wants  to  be  sure  that  the  in- 


12.  Daigle  v.  Hall,  387  F.  Supp.  652  (D.  Mass.  1975). 

13.  5  N.C.  Admin.  Code  §  2C.0300. 

14.  5  N.C.  Admin.  Code  §  0303. 


15.  Dmgle  v.  Hall,  387  F.  Supp.  652  (D.  Mass.  1975),  held  that  a 
Wolff  type  procedure  and  hearing  are  required  when  segregation  is 
imposed  for  past  conduct,  even  if  it  is  not  called  "disciplinary ."  Kelley 
v.  Brewer,  525  F.  2d  394  (8th  Cir.  1975),  disagrees;  the  Court  of 
Appeals  held  that  a  full  Wolff  proceeding  is  not  required  to  keep  an 
inmate  in  administrative  segregation,  although  due  process  requires 
some  review  of  the  inmate's  confinement  status.  Daigle  involved  an 
inmate  who  allegedly  stabbed  another  inmate.  Kelley  involved  two 
inmates  whose  misconduct  was  more  serious;  both  had  long,  violent 
criminal  records;  one  had  attacked  and  stabbed  a  guard,  the  other 
had  killed  a  guard  while  in  administrative  segregation;  both  had 
been  convicted  of  crimes.  Thus  in  a  sense  the  inmates  in  Kelley  had 
already  received  due  process  with  regard  to  their  past  assaultive 
conduct — their  criminal  trials. 

16.  5  N.C.  Admin.  Code  §  2B.0400  (effective  in  mid-1976;  super- 
sedes earlier  regulation  effective  February  1,  1976). 
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mate's  statements  can  be  testified  to  in  a  later  criminal  trial, 
the  officer  should  give  the  inmate  the  full  "Miranda  warn- 
ings" and  obtain  the  inmate's  intelligent  and  voluntary 
waiver  of  his  privilege  against  self-incrimination,  preferabl) 
in  writing.  In  addition  to  the  warnings  called  for  b)  the 
regulation,  Miranda  requires  telling  the  inmate  that  (  1)  he 
has  a  right  to  consult  a  lawver  and  have  the  lawyer  with  him 
during  questioning  bv  the  prison  officer;  (2)  if  he  is  indigent 
a  lawyer  will  be  appointed  to  represent  him;  and  (3)  he  tan 
stop  answering  questions  at  am  time. 

Disciplinary  procedures  in  North  Carolina  jails.  What 
implications  do  Wolfj  v.  McDonnell  and  Baxter  v.  Palmigiann 
have  for  North  Carolina's  jails?  Jailers  have  to  maintain 
order  and  security  in  jails,  and,  like  prison  officials,  have  to 
deal  with  troublesome  and  dangerous  behavior  bv  prisoners. 
Jail  prisoners  have  at  least  the  same  degree  of  constitutional 
protection  as  state  prison  inmates  and  probabh  more  if  they 
are  being  held  awaiting  trial — as  most  are — rather  than  serv- 
ing a  sentence.  The  only  purpose  of  holding  these  pretrial 
detainees  is  to  guarantee  their  presence  at  trial;  their  deten- 
tion cannot  be  justified  as  punishment,  and  thus  no  restric- 
tions should  be  imposed  on  their  freedom  and  comfort  that 
are  not  absolutely  necessary  for  jail  security.17  This  does  not 
mean,  though,  that  there  can  be  no  punishment  imposed  on 
pretrial  detainees  bv  jailers  for  infraction  of  conduct  rules; 
such  punishment  has  not  been  held  unconstitutional  in  cases 
that  have  considered  the  issue.18 

Mecklenburg  County  Jail,  the  largest  in  North  Carolina. 
follows  strict  disciplinary  rules  because  it  is  under  a  federal 
court  order  to  do  so.  In  Berch  v.  Staid,  373  F.  Supp.  412 
(W.D.N. C.  1974),  the  federal  district  court  ordered  that  a 
specific  disciplinary  procedure  be  followed  for  disciplinary 
infractions.  II  the  punishment  is  only  a  minor  one,  the  in- 
mate must  at  least  be  told  why  he  is  being  punished.  If  the 
punishment  involves  a  "grievous  loss."  the  court — writing 
before  the  Supreme  Court's  decision  in  the  Wolff  case — held 
that  a  procedure  had  to  be  followed  similar  to  what  the 
Supreme  Court  required  in  Wolff,  but  somewhat  stricter.  For 
example,  the  court  held  that  the  prisoner  has  the  right  to 
confront  and  question  his  accusers  at  the  disciplinary  hear- 
ing. Is  this  requirement  still  legalh  binding  after  the  Wolff 
decision?  The  answer  is  unclear,  but  it  could  be  argued  that, 
although  it  set  higher  standards  than  Wolff  did, Berch  v.  Stahl 
involved  prisoners  who  were  pretrial  detainees  and  there- 
fore were  entitled  a  higher  standard  of  due  process. 

What  punishments  involve  a  "grievous  loss?"  The  district 
court  made  it  clear  that  it  was  talking  about  not  only  segre- 
gated confinement  but  also  the  prolonged  denial  of  certain 
privileges —  for  example,  denial  ot  exercise  outside  the  cell 
lor  thirty-three  days,  telephone  use  for  thirtv-three  days, 
and  visitation  privileges  for  two  weeks.  In  this  respect  also, 
Berch  goes  beyond  Wolff,  but  here  again  it  could  be  argued 
that  pretrial  detainees'  due  process  rights  are  broader  than 
those  of  prisoners  serving  a  sentence. 

Jail  administrators  in   North  Carolina  might   profitably 


examine  the  Department  of  Correction's  new  prison  discip- 
linar\  regulations.  If  it  seems  desirable  to  adapt  some  or  all  of 
these  to  jail  needs,  this  may  be  a  good  wa\  of  keeping  up  with 
demands  of  the  courts  in  an  expanding  area  of  constitutional 
law.  Jailers,  especiall)  in  the  western  federal  court  district. 
where  Berch  v.  Stcdd  is  controlling,  ma\  want  to  extend  their 
disciplinary  procedures  to  include  infractions  that  ma\  re- 
sult in  prolonged  loss  of  privileges  such  as  outside  exercise, 
telephone  use,  and  visitation,  as  well  as  those  that  involve 
segregated  confinement. 


Transfer  of  inmates  between  institutions 

The  procedural  due  process  protection  that  prison  in- 
mates now  enjov  regarding  transfer  between  prison  units 
can  be  summed  up  in  one  word:  none  There  had  seemed  to 
be  a  trend  when  the  Supreme  Court  first  ruled  in  1972  and 
1973  that  parole  or  probation  revocation  was  a  "grievous 
loss"  requiring  due  process,  and  then  in  1 974  ruled  the  same 
regarding  solitary  confinement  and  revocation  of  good  time. 
Some  lower  federal  courts  held  that  demotion  from  "honor 
grade"  (a  status  in  which  the  prisoner  may  participate  in 
work  release,  study  release,  and  other  community  programs) 
required  due  process,18  and  others  that  transfer  from  one 
prison  unit  to  a  more  restrictive  one  required  due  process.20 
The  two  Supreme  Court  decisions  discussed  here  seem  to 
have  put  a  stop  to  this  development,  at  least  for  the  time 
being,  bv  holding  that  transfer  to  a  prison  unit  with  less 
favorable  conditions  is  not  a  loss  of  "liberty"  protected  by  the 
Due  Process  Clause  of  the  Fourteenth  Amendment. 

Meachum  v.  Fano,  49  L.  Ed.  2d  451  (1976),  involved  in- 
mates who  were  transferred  from  Norfolk  prison  in  Mas- 
sachusetts, a  medium-security  institution,  to  Walpole  Prison, 
a  maximum-security  institution.  The  transfer  was  made  by  a 
classification  board  on  the  basis  of  reports  from  informers 
that  the  prisoners  had  been  responsible  for  nine  serious  fires 
at  Norfolk.  The  prisoners  were  given  hearings  regarding  a 
change  in  their  "classification"  (degree  of  custody)  at  which 
they  were  represented  bv  counsel;  however,  all  the  evidence 
against  them  was  given  in  closed  session  outside  of  their 
presence  at  which  the  superintendent  recited  information 
confidentially  furnished  to  him  b\  informers.  Before  the 
classification  hearing  the  prisoners  were  notified  that  the 
"information  received  through  reliable  sources"  indicated 
that  the)  were  linked  to  the  tires  and  other  misconduct  sue  h 
as  possession  of  weapons  and  trafficking  in  drugs,  but  were 
never  informed  of  the  dates  and  places  of  these  alleged 
offenses.-1  The  board  decided  to  transfer  the  inmates;  after 
its  decision  was  approved  bv  the  Massachusetts  Commis- 
sioner of  Corrections,  the  transfer  was  carried  out.  No  soli- 
tary confinement,  loss  of  good  time,  or  other  punishment 
was  imposed  on  their  arrival  at  the  maximum  security 
prison. 


17.  Brenneman  v.  Madigan.  343  F.  Supp.  128  (N.D.  Cal.  1972), 
cited  in  Krantz.  The  Law  of  Corrections  and  Prisoners'  Rights, 
at  128. 

IS.  E.g.,  Tate  v.  Kassulke.  409  F.  Supp.  651  (W.D.  K\ .  1976); 
Berch  v.  Stahl,  373  F.  Supp.  412  (W.D.N.C.  1974). 


19.  Graham  v.  State  Department  ot  Correction.  392  F.  Supp.  1262 
(W.D.N.C.  1975)  (demotion  from  "honor  grade"  requires  due  proc- 
ess): accord.  Lokey  v.  Richardson,  527  F.  2d  949  (9th  Cir.  1975). 

20.  Gomez  v.  fravisono.  510  F.  2d  537  (1st  Cir.  1974). 

21.  This  fact  was  not  explained  clearly  bv  the  Supreme  Court's 
opinion,  but  was  stressed  by  the  court  ot  appeals:  Fano  v.  Meachum. 
520  F.  2d  374  (1st  Cir.  1975). 
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The  prisoners  contended  that  they  had  a  right  to  a  hearing 
of  the  type  that  Wolf  J  requires  before  revocation  of  good 
time.  The  lower  federal  courts  decided  that  Wolff  applied 
and  that  the  Wolff  requirements  had  not  been  met  here 
because  the  prisoners  had  not  received  notice  of  the  time  and 
place  of  their  alleged  misconduct,  and  had  not  been  told 
what  the  informants  had  said  at  the  hearing,  as  the  prison's 
own  regulations  required.  The  Supreme  Court  reversed  the 
lower  courts.  In  an  opinion  by  Mr.  Justice  White  (the  author 
of  the  opinion  in  Wolff  'and  Baxter),  the  Court  said  that  Wolff 
was  different  from  this  case.  State  law  had  created  the  right 
to  good  time  and  had  specified  that  it  was  to  be  forfeited  only 
for  serious  misbehavior;  thus,  the  state  was  bound  by  the  Due 
Process  Clause  not  to  take  away  good  time  arbitral  il\ .  Here, 
the  Court  said,  Massachusetts  law  allowed  the  Commissioner 
of  Corrections  to  transfer  a  prisoner  from  any  unit  to  any 
other — not  conditionally  upon  the  occurrence  of  specified 
events  such  as  misconduct,  but  for  any  reason  at  all  or  no 
reason.  Thus,  the  Court  concluded. 

Whatever  expectation  the  prisoner  may  have  in  re- 
maining at  a  particular  prison  so  long  as  he  behaves 
himself,  is  too  ephemeral  and  insubstantial  to  trigger 
procedural  due  process  protections  .... 

Montanye  v.  Haym.es,  49  L.  Ed.  2d  466  (1976).  involved  a 
somewhat  different  set  of  facts.  Rodney  Haymes  was  an 
inmate  of  Attica  Prison  in  New  York.  He  was  removed  from 
his  assignment  as  inmate  clerk  in  the  prison  law  library, 
apparentlv  because  he  had  disregarded  the  prison  rules  that 
inmates  could  not  provide  legal  assistance  to  other  inmates 
without  the  superintendent's  approval.  He  then  circulated  a 
petition,  which  eighty-two  inmates  signed,  saving  they  were 
being  deprived  of  legal  assistance  because  of  Haymes'  re- 
moval from  the  library  (the  petition  was  addressed  to  a 
federal  judge  but  sought  no  specific  relief).  The  next  dav, 
with  no  hearing,  Haymes  was  told  that  he  would  be  trans- 
ferred to  Clinton  Correctional  Facility,  which,  like  Attica, 
was  a  maximum-security  prison.  No  loss  of  good  time,  segre- 
gated confinement,  loss  of  privileges,  or  other  punishment 
was  imposed.  Haymes  contended  that  the  transfer  and  the 
seizure  of  his  petition  violated  his  right  to  communicate 
confidentially  with  the  federal  court  and  petition  it  for  red- 
ress of  grievances  (a  right  courts  have  tended  to  guard).22 
The  Supreme  Court  did  not  deal  with  this  issue;  its  decision 
(again  written  by  Justice  White)  dealt  only  with  an  issue 
raised  by  the  federal  court  of  appeals:  whether  Havmes  was 
entitled  to  a  hearing  before  he  could  be  transferred.  On  the 
same  reasoning  it  used  in  Meachum  v.  Fano,  the  Court  held 
that  the  Due  Process  Clause  does  not  apply  to  transfer  even 
when  the  transfer  is  based  on  misbehavior.  The  Court  noted 
that  New  York  law,  like  Massachusetts  law,  permits  the 
Commissioner  of  Corrections  to  transfer  inmates  for  any 
reason  whatever. 

Mr.  Justice  Stevens,  joined  by  Justices  Brennan  and  Mar- 
shall, dissented  from  both  the  Meachum  and  Montanye  deci- 
sions. (The  latter  two  justices  had  also  dissented  in  Baxter,  in 
which  Justice  Stevens  took  no  part.)  Justice  Stevens  wrote  in 
Meachum  that  men's  liberty  derives  not  from  the  Constitution 
or  state  law,  as  the  majority  opinion  suggested,  but  from 


their  Creator.  A  hundred  years  ago,  prisoners  had  been 
considered  totally  deprived  of  their  liberty — "slaves  of  the 
state."  That  view  had  gradualK  <  hanged,  he  said,  i  ulmiti.it- 
ing  in  the  Supreme  Court's  decision  in  Morrissey  v.  Brewer, 
408  U.S.  47  1  ( 1972).  which  had  held  that  a  parolee's  condi- 
tional liberty  is  protected  by  the  Due  Process  Clause.  The 
significance  of  Morrissey,  he  said,  was  that  even  while  in  legal 
custody,  "the  individual  possesses  a  residuum  of  constitu- 
tionally protected  liberty."  If  the  inmate's  protected  liberty 
interest  is  no  more  than  the  state  chooses  to  allow,  he  is  really 
little  more  than  the  slave  of  the  state.  Justice  Stevens  acknowl- 
edged that  the  state  must  haw  wide  latitude  in  determining 
and  changing  conditions  of  confinement  and  in  preserving 
order  and  discipline;  nevertheless,  if  the  change  in  an  in- 
mates's  custody  status  "is  sufficiently  grievous,"  he  must  re- 
ceive due  process,  and  in  Meachum's  case  it  had  been  suffi- 
ciently grievous. 

North  Carolina  prison  regulations  on  transfer  and  clas- 
sification. North  Carolina  law  (G.S.  148-4),  like  the  state  laws 
in  the  Meachum  and  Montanye  cases,  authorizes  the  Secretary 
of  Correction  to  confine  any  state  prisoner  within  any  prison 
unit: 

Any  sentence  to  imprisonment  in  any  unit  of  the  State 
prison  system,  or  to  jail  to  be  assigned  to  work  under 
the  State  Department  of  Correction,  shall  be  construed 
as  a  commitment,  for  such  terms  of  imprisonment  as 
the  court  may  direct,  to  the  custody  of  the  Secretary  of 
Correction  or  his  authorized  representative,  who  shall 
designate  the  places  of  confinement  within  the  State 
prison  system  where  the  sentences  of  all  such  persons 
shall  be  served. 

There  are  some  exceptions  to  this  general  rule.  Judges  may 
sentence  felons  directly  to  Central  Prison  (G.S.  148-28),  and, 
under  provisions  of  G.S.  Ch.  148,  Art.  3A,  they  may  sentence 
offenders  under  twenty-one  years  of  age  as  "committed 
youthful  offenders,"  in  which  case  the  Secretary  must  con- 
fine them  apart  from  older  offenders  "insofar  as  practical" 
(G.S.  148-49.7).  (In  practice,  all  offenders  under  twenty-one 
when  they  are  committed  to  prison,  whether  or  not  they  are 
sentenced  as  "committed  youthful  offenders,"  are  separated 
from  older  offenders.)  Also,  under  his  general  authority  to 
issue  regulations  (G.S.  148-1 1,  -13),  the  Secretary  may  issue 
regulations  relating  to  custody  grades  of  prisoners. 

Custody  grades  need  to  be  explained.2'  "Maximum"  and 
"close"  custody  are  very  similar.  Maximum  custody  exists 
only  at  Central  Prison;  Blanch  Prison  is  considered  close 
custody,  as  are  some  portions  of  Caledonia  and  Odum  Pris- 
ons. These  custody  grades  involve  very  strict  security  meas- 
ures; normally,  inmates  confined  in  them  may  be  taken  out 
of  "enclosures  approved  for  them"  only  with  the  approval  of 
the  Director  of  Prisons  (except  that  close  custody  inmates 
may  perform  certain  work  outside  their  "enclosures"). 
Medium  custody,  which  is  the  grade  of  most  of  the  impris- 
oned felons  who  are  not  in  maximum  or  close  custody,  exists 
at  Caledonia  and  Odum  Prisons  and  about  twenty  smaller 
units  distributed  throughout  the  state.  Medium  custody  in- 
mates may  not  be  taken  out  of  their  "enclosures"  without  the 


22.  Krantz,  op.  at.  supra  note  17,  at  681-737. 


23.  5  X.C.  Admin.  Code  §  2F.0600. 
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Director's  approval  except  for  approved  work,  trips  in  a 
se(  urit)  bus,  and  i  losely  regulated  activities  at  other  prison 
units.  Minimum  i  ustody  exists  at  the  remaining  units  in  the 
system,  about  littx  in  number,  many  of  which  arc  former 
highway  camps.  Minimum  custody  inmates  mav  by  good 
behavior  earn  the  privilege  of  participating  in  any  au- 
thorized activity,  including  work  release,  study  release,  ac- 
tivities away  from  the  prison  (for  not  over  six  hours)  under 
the  supervision  of  ( ommunity  volunteers,  and  under  certain 
circumstances  famil)  visits. 

There  seem  to  be-  no  prison  regulations  on  transfers  from 
one  prison  unit  to  another  if  thev  involve  no  change  in 
custody.  When  an  inmate's  custody  grade  is  changed — which 
usuallv  means  a  transfer  to  a  unit  for  confinement  in  the  new 
custody  grade — Department  of  Correction  has  provided 
some  procedural  protection  for  the  inmate,  even  though  the 
Supreme  Court  has  ruled  that  none  is  constitutionally  re- 
quired. Classification  of  an  inmate  in  custodv  grade  occurs  as 
soon  as  he  is  admitted  and  mav  be  changed  as  it  is  pcriodi- 
i  ,ill\  reviewed.-4  The  basic  procedure  consists  of  a  meeting 
of  a  classification  committee.  The  inmate  has  no  right  to  be 
present  at  the  entire  meeting  but  mav  appear  for  an  "inter- 
view," "if  appropriate,"  so  that  his  attitudes  and  preferences 
may  be  learned  and  so  that  he  can  ask  questions  and  present 
additional  information.  The  inmate  is  told  of  what  the  com- 
mittee decides  and  may  ask  "reasonable  questions."  but  pre- 


sumably need  not  be  told  all  of  the  committee's  reasons  for  its 
decision. 

The  regulations  require  a  much  stricter  procedure  when 
the  inmate's  grade  is  reduced  from  minimum  to  medium  or 
from  medium  to  close  or  maximum.-'  l.\er\  inmate  lor 
whom  such  a  demotion  in  grade  is  contemplated  is  entitled  to 
an  impartial  hearing  before  the  central  classification  board 
(defined  in  the  previous  section.)  He  must  receive  twenty- 
four  hours"  written  notice  of  the  bearing,  which  must 
"reasonably  inform"  him  of  the  grounds  for  demotion  At 
the  hearing,  the  inmate  must  be  shown  an)  relevant  informa- 
tion indicating  that  demotion  is  necessarv,  although  confi- 
dential information  may  be  withheld  if  the  threat  of  reprisal 
exists,  and  the  content  of  psychiatric,  psychological,  and 
classification  reports  need  not  be  released.  The  inmate  has 
an  opportunity  to  refute  the  information  presented  and  may 
submit  any  relevant  information  on  his  own  behalf.  I  be 
classification  board  makes  findings  of  tact  entered  on  its 
written  record.  The  inmate  does  not  receive  a  written  state- 
ment ol  the  board's  findings,  but  if  he  is  demoted,  he  has  the 
right  to  review  by  the  same  board  within  twelve  months. 
Thus,  in  this  area,  as  in  the  area  of  prison  discipline.  North 
Carolina's  Department  of  Correction  has  given  the  inmate 
more  procedural  protection  against  arbitrary  administrative 
decisions  than  the  Constitution  now  requires. 

Stevens  H .  Clarke 
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—  Defendant  has  no  substantial  criminal  history; 

—  Defendant  was  young; 

—  Defendant  was  under  the  influence  of  extreme  mental  or 
emotional  disturbance; 

—  The  victim  participated  voluntarily  in  the  activities  that 
precipitated  the  killing; 

—  Defendant  was  under  duress  or  domination  by  another; 

—  Defendant  was  not  the  killer  but  onlv  a  participant  in  a 
felonv  in  which  another  person  killed  the  victim; 

—  Defendant's  capacity  to  appreciate  the  nature  of  his  act 
was  diminished. 

Aggravating  and  mitigating  factors  must  be  weighed 
against  each  other.  If  aggravating  factors — which  must  be 
found  bevond  a  reasonable  doubt — outweigh  mitigating 
ones,  capital  punishment  is  allowed.  The  senteneer  may  still 
be  given  disc  retion  to  choose  life  (as  in  Georgia  and  Florida), 
or  death  ma)  be  mandatory  on  finding  the  aggravating  cir- 
cumstances (as  in  Texas).  The  decision  mav  be  made  by 
either  the  judge  i  >r  the  jury  ,  and  the  reasons  for  the  decision 
must  be  included  in  the  written  record. 


As  an  additional  constitutional  safeguard,  the  legislature 
should  provide  for  appellate  revieyv  of  the  death  sentence. 
The  narrowest  way  to  do  so  would  be  the  Texas  procedure  of 
simply  having  the  state  supreme  court,  which  reviews  all 
capita]  cases  anyway,  include  a  review  of  the  sufficiency  of 
the  evidence  that  supports  the  findings  of  aggravating  cir- 
cumstances. The  other  approach  would  give  the  court  au- 
thority to  consider  whether  death  is  a  disproportionate  pen- 
alty in  light  of  the  results  in  similar  cases.  Such  authorization 
might  include  something  like  Georgia's  elaborate  scheme,  in 
which  each  trial  judge  must  complete  a  questionnaire  on  the 
circumstances  of  the  trial — for  example,  evaluating  the  qual- 
ity of  defendant's  counsel  and  stating  whether  race  was  a 
significant  factor  in  the  trial — and  a  special  staff  in  the  su- 
preme court  collects  information  on  similar  cases. 

The  Court  clearly  rejected  as  a  constitutional  requirement 
the  need  to  limit  the  district  attorney's  discretion  in  c  boosing 
which  cases  to  prosecute  for  the  death  penalty.  Nevertheless, 
the  legislature  may  receive  proposals  to  do  this  as  another 
means  of  lessening  the  impact  of  any  new  capital  punishment 
statute.  Presumably  fewer  cases  would  actually  be  sent  to  the 
jury  to  consider  death  if  the  district  attorney  had  to  list  his 
reasons  for  charging  first-degree  murder  instead  of  a  lesser 
offense. 


Michael  Crowell 
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Courts 


Nonlawyer  judges  okayed 

In  North  v.  Russell,  49  L.  Ed.  2d  534  (1976),  the  United 
States  Supreme  Court  held  (6-2)  that  it  is  not  a  denial  of  due 
process  for  a  state  to  authorize  a  nonlawyer  judge  to  sit  in  a 
criminal  court  of  first  instance,  provided  the  accused  has  the 
absolute  right  to  appeal  to  a  second-tier  court  for  a  trial  de 
novo  presided  over  by  a  lawyer  judge.  Surprisingly,  the 
Court  did  not  follow  the  Argersinger  analogy  and  rule  that  a 
lawyer  judge  is  necessary  at  the  initial  trial  of  an  accused 
either  sentenced  to  confinement  or  exposed  to  such  a  sen- 
tence. The  only  effect  of  this  decision  in  North  Carolina  is  to 
require  that  superior  court  judges  be  lawyers.  Since  for  many 
decades  all  superior  court  judges  in  this  state  have  been 
lawyers,  and  nonlawyers  rarely  run  for  the  office,  no  im- 
mediate action  seems  required.  However,  it  would  probably 
be  wise  to  amend  the  state  Constitution  to  conform  to  the 
North  decision.  Sevaral  times  in  recent  years  the  General 
Assembly  has  rejected  an  amendment  requiring  that  district 
court  judges  be  lawyers,  so  it  is  probably  not  feasible  at 
present  to  seek  an  amendment  requiring  that  all  judges  be 
lawyers.  (The  North  opinion  did  not  deal  with  the  educa- 
tional qualifications  of  appellate  court  judges.) 

C.  E.  Hinsdale 


Two-tier  nonjury  trial 

In  Ludwig  v.  Massachusetts,  49  L.  Ed.  2d  732  (1976),  the 
Supreme  Court  upheld  a  Massachusetts  statute  requiring  a 
nonjury  trial  of  an  offender  in  a  first-tier  court,  with  a  right 
to  appeal  to  a  second-tier  court  for  trial  de  novo  with  jury. 
The  Court  rejected  the  argument  that  forcing  the  defendant 
to  appeal  to  receive  his  right  to  trial  by  jury,  as  provided  by 
the  Sixth  and  Fourteenth  amendments,  is  an  undue  burden 
on  his  exercise  of  that  right.  The  decision  was  5  to  4,  with  the 
majority  agreeing  that  the  reasoning  in  Calkin  v.  Wilson,  127 
U.S.  540  (1888),  was  not  applicable  to  this  case.  Calkin  held 
unconstitutional  a  District  of  Columbia  statute  providing  a 
jury  trial  only  on  appeal  after  the  defendant  has  been  con- 
victed in  a  court  of  first  instance  without  a  jury.  The  minor- 
ity, in  a  persuasive  opinion,  felt  that  the  Calkin  case  settled 
the  issue,  and  that  the  right  to  jury  trial  meant  jury  trial  in  the 
first  instance,  whether  the  trial  court  was  federal  or  state. 


Only  nine  states,  including  North  Carolina,  now  require 
(rial  in  a  first-tier  court  without  a  jury,  with  a  jury  furnished 
only  on  appeal  at  a  trial  de  novo.  The  Ludwig  decision  affirms 
this  procedure.  The  hA  decision,  however,  indicates  that  the 
holding  may  not  be  carved  in  stone.  It  may  be  challenged  in  a 
few  years  when  there  is  a  change  in  the  make-up  of  the 
Court's  majority  in  this  case. 

C.  E.  Hinsdale 


Jury  voir  dire  —  racial  bias 

In  Ristaino  v.  Ross,  47  L.  Ed.  2d  258  ( 1 976).  the  defendant 
Ross,  a  black,  was  charged  in  a  Massachusetts  state  court  with 
armed  robbery  and  other  crimes  of  violence  against  a  white 
security  guard.  The  trial  judge  on  voir  dire  questioned  pros- 
pective  jurors  as  to  general  prejudice,  but  refused  a  defense 
request  to  question  them  specifically  as  to  racial  bias.  The 
Supreme  Court  found  no  denial  of  due  process  in  the  re- 
fusal. 

Before  the  Supreme  Court,  the  appellant  relied  heavilvon 
Ham  v.  South  Carolina,  409  U.S.  524  (1973).  in  which  the 
defendant,  a  black  civil  rights  worker,  was  charged  with 
possession  of  marijuana.  The  trial  judge  refused  a  timely 
request  to  ask  prospective  jurors  questions  designed  to  bring 
out  any  racial  prejudice  against  blacks,  and  the  Court  held 
this  to  be  error. 

In  Ross,  the  Court  made  clear  that  the  Ham  case  did  not 
establish  a  new  constitutional  rule;  it  turned  on  its  own  pecu- 
liar facts.  Ham  was  a  well-known  civil  rights  worker  facing  a 
southern  jury,  and  the  Court  felt  that  "the  essential  demands 
of  fairness"  of  the  Due  Process  Clause  of  the  Fourteenth 
Amendment  demanded  an  inquiry  into  the  possible  racial 
bias  of  potential  jurors.  The  Court  said,  "Racial  issues  .  .  . 
were  inextricably  bound  up  with  the  conduct  of  the  trial.''  On 
the  other  hand,  in  Ross,  the  Court  found  nothing  of  a  racial 
nature  in  the  fact  that  a  person  of  one  race  was  accused  of 
assaulting  a  person  of  another. 

C.E.  Hinsdale 


Free  press  —  fair  trial 


In  Nebraska  Press  Association  v.  Stuart,  49  L.Ed.  2d  683 
( 1 976),  the  Supreme  Court  severely  limited  the  use  of  restric- 
tive orders  by  judges  to  ban  or  limit  press  reporting  of 
criminal  pretrial  matters.  The  decision  was  unanimous  but 
had  four  concurring  opinions  that  seem  to  indicate  that  this 
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Court  mav  never  uphold  a  prior  restraint  on  the  press  to 
protect  the  defendant's  right  to  a  fair  trial. 

On  October  18,  1976,  six  members  of  the  Henry  Kellie 
family  were  found  murdered  in  Sutherland.  Nebraska.  The 
crime  immediately  attracted  a  great  deal  of  attention  in  local, 
state,  and  national  news  media.  Erwin  Charles  Simants  was 
arrested  for  the  crime  and  arraigned  the  following  morning. 
Due  to  the  extensive  publicity,  the  prosecutor  and  defense 
attorney  jointly  petitioned  the  countyjudge  to  enter  a  restric- 
tive order  limiting  the  news  media  in  what  they  could  disclose 
about  the  case.  Both  attorneys  argued  that  a  restrictive  order 
was  necessary  to  preserve  Simants'  right  to  a  fair  trial  by  an 
impartial  jury.  The  county  judge  entered  the  order,  and 
about  a  week  later  a  district  court  judge  held  a  hearing  on  the 
matter  and  issued  a  modified  order.  Finally,  the  Nebraska 
Supreme  Court  reviewed  the  order  and  after  further  mod- 
ification, upheld  it. 

At  issue  before  the  United  States  Supreme  Court  was  the 
restrictive  order  issued  bv  the  Nebraska  Supreme  Court. 
That  order  prohibited  the  reporting  of  ( 1 )  the  existence  and 
nature  of  any  confessions  or  admissions  made  by  the  defen- 
dant to  law  enforcement  officers;  (2)  any  confessions  or 
admissions  made  by  the  defendant  to  any  third  parties  ex- 
cept members  of  the  press;  and  (3)  other  facts  "strongly 
implicative"  of  the  accused.  The  order  was  to  expire  when 
the  jurv  was  impaneled  since  at  that  point  the  jury  could  be 
sequestered  and  protected  from  prejudicial  publicity. 

The  Court,  in  an  opinion  written  by  Chief  Justice  Burger, 
held  that  the  restrictive  order  was  not  permissible.  He  reaf- 
firmed the  principle  that,  although  the  First  Amendment 


Associate  Justice  Harry  A.  Blackmun 


guarantee  of  freedom  of  the  press  is  not  absolute,  any  prior 
restraint  on  the  press  is  presumptively  unconstitutional,  and 
the  burden  of  overcoming  the  presumption  is  extremely 
heavy.  In  this  case  the  Court  found  that  the  burden  had  not 
been  met.  The  opinion  seems  to  say  that  three  criteria  must 
be  met  for  any  prior  restraint  order  of  the  press  to  be  up- 
held— the  pretrial  news  coverage  must  be  so  prejudicial  and 
so  extensive  as  to  be  likely  to  interfere  with  a  fair  trial;  it  must 
be  unlikely  that  other  measures  would  mitigate  the  effects  of 
unrestrained  pretrial  publicity;  and  the  restraining  order 
would  effectively  prevent  the  danger. 

The  Court  found  that  the  judge  who  issued  the  order  was 
justified  in  finding  that  the  pretrial  publicity  was  extensive 
and  might  impair  the  defendant's  right  to  a  fair  trial;  thus, 
the  first  criterion  was  satisfied.  However,  as  the  Court  points 
out,  it  is  impossible  to  determine  whether  certain  publicity  in 
a  particular  case  would  actually  prevent  the  impaneling  of  an 
impartial  jury.  (An  impartial  jury  does  not  require  twelve 
jurors  who  have  never  heard  or  read  anything  about  the 
case.) 

As  to  the  second  criterion,  that  other  measures  would  be 
unlikely  to  mitigate  the  effects  of  unrestrained  pretrial  pub- 
licity, the  Court  found  the  gag  order  deficient.  The  Court 
listed  several  alternatives  that  the  judge  might  have  consid- 
ered to  protect  the  defendant's  right  to  a  fair  trial.  These 
included  (1)  relocating  the  trial  to  a  place  less  exposed  to 
intense  publicity;  (2)  postponing  the  trial  until  public  atten- 
tion has  subsided;  (3)  carefully  questioning  prospective 
jurors  to  screen  out  those  who  have  already  decided  the 
defendant's  guilt  or  innocence;  (4)  emphatically  and  clearly 
instructing  jurors  on  their  sworn  duty  to  decide  the  issues 
only  on  evidence  presented  in  open  court;  (5)  sequestering 
jurors;  (6)  prohibiting  all  officers  of  the  a  lurt — prosecutors, 
defense  attorneys,  clerks,  and  law-  enforcement  officers — 
from  commenting  public!)  on  matters  relating  to  the  case; 
and  (7)  closing  pretrial  proceedings  with  the  defendant's 
consent.  The  last  alternative,  which  was  mentioned  by  the 
Court  in  a  footnote,  is  one  that  will  probably  be  frequently 
discussed  in  the  future.  (In  fact,  by  mentioning  these  pos- 
sibilities, the  Court  was  not  stating  that  all  of  them  are  defi- 
nitely constitutional.)  Certainh  it  a  judge  can  prohibit  all 
court  officers  from  commenting  publicly  on  a  case  and  close 
all  pretrial  proceedings  to  the  public,  he  can  effectively  cut 
the  press  off  from  its  sources  and  thereby  halt  most  pretrial 
publicit) . 

In  this  case  the  Court  found  that  the  judge  who  issued  the 
order  had  not  considered  whether  other  methods  would 
have  protected  Simants'  rights.  Presumably,  in  order  to  issue 
a  gag  order,  the  judge  must  show  what  alternatives  were 
considered  and  not  selected  because  they  would  not  protect 
the  defendant's  right  to  a  fair  trial. 

The  Court  also  found  the  restraining  order  deficient  v\  hen 
measured  against  the  third  criterion — that  the  restraining 
order  would  effectively  have  prevented  the  threatened 
danger.  First,  the  Nebraska  courts  did  not  have  jurisdiction 
over  many  of  the  news  reporters  interested  in  the  case,  and 
therefore  could  not  enforce  a  gag  order  against  them.  Their 
compliance,  then,  would  be  voluntary.  If  they  chose  to  pub- 
lish prohibited  material  about  (he  case,  prospective  jurors 
might  still  be  exposed  to  it.  Second,  the  Court  noted  that  it  is 
difficult  to  predict  what  evidence  will  be  so  prejudicial  as  to 
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prevent  the  impaneling  of  an  impartial  jury.  Moreover, 
when  a  judge  issues  a  gag  order,  he  cannot  anticipate  all  of 
the  evidence  that  will  develop,  and  it  ma\  be  that  information 
of  a  highly  prejudicial  nature  developed  alter  the  order  was 
issued  could  be  published  without  violating  it.  Third,  the 
Court  pointed  out  that  the  Kellie  murders  took  place  in  a 
town  with  a  population  of  850.  Even  without  media  reports, 
rumors  would  run  rampant  in  the  town,  and  in  fact,  might  be 
more  damaging  than  accurate-  news  accounts.  Thus,  the 
Court  concluded  that  the  record  in  this  case  did  not  show 
that  prior  restraint  would  protect  Simants'  rights. 

The  Court  then  looked  at  the  specific  provisions  of  the 
restrictive  order  and  found  substantial  defects  in  those  pro- 
visions. The  first  two  provisions  of  the  order  restricted  publi- 
cation of  confessions  or  admissions  made  b\  the  defendant. 
However,  this  evidence  had  been  introduced  at  the  prelimi- 
nary hearing,  which  was  open  to  the  public,  and  the  Court 
stated  that  a  gag  ot  dct  can  nevei  be  u  sed  to  restrict  reporting 
on  evidence  introduced  at  a  public  hearing.  The  third  provi- 
sion of  the  order  prohibited  reporting  facts  "strongly  im- 
plicative" of  the  defendant.  The  Court  found  this  provision 
too  vague  and  broad  to  be  upheld. 

Considering  the  criteria  that  the  Court  has  set  out  for  a  gag 
order  and  its  analysis  of  the  Nebraska  order,  it  may  be 
impossible  for  any  judge  to  fashion  a  gag  order  that  would  be 
upheld.  A  judge  would  have  to  find  based  on  the  evidence, 
that  pretrial  publicity  would  be  extensive  and  likely  to  pre- 
clude a  fair  trial,  that  no  other  alternative  wc  >uld  mitigate  the 
effects  of  unrestrained  pretrial  publicity,  and  that  the  re- 
straining order  would  effectively  protect  the  defendant's 
right  to  a  fair  trial.  The  provisions  of  the  order  could  not  be 
vague  or  too  broad. 

Even  if  a  gag  order  met  all  of  these  requirements,  it  is  likely 
that  this  Court  would  not  uphold  it.  At  least  five  of  the 
justices  indicated  in  concurring  opinions  that  prior  restraint 
of  the  press  could  never  be  used  to  protect  the  right  to  a  fail- 
trial.  Justice  Brennan,  writing  an  opinion  in  which  Stewart 
and  Marshall  joined,  agreed  with  Burger's  opinion  in  accept- 
ing the  principle  that  the  First  Amendment  freedom  of  the 
press  is  not  an  absolute  right,  but  said  that  the  onl)  three 
exceptions  to  the  prohibition  against  prior  restraint  are  for 
obscene  publications,  incitements  to  acts  of  violence  and  to 
the  overthrow  by  force  of  orderly  government,  and  publica- 
tion of  material  endangering  militai  \  security  during  war- 
time. Thus,  prior  restraint  could  never  be  used  to  insure  a 
fair  trial.  Justices  White  and  Stevens,  in  separate  concurring 
opinions,  both  seemed  to  be  strongly  leaning  in  the  direction 
of  no  prior  restraint. 

Joan  G.  Brannon 


Accepting  guilty  pleas  — 
Defendant's  understanding  of  charge 

InHendersonv.  Morgan,  49  L.  Ed.  2d  108  (1976),  Morgan,  a 
retarded  vouth  of  nineteen,  had  been  indicted  for  first- 
degree  murder  in  New  York  in  1965.  The  evidence  indicated 
that  he  entered  the  sleeping  quartersof  his  employer  during 
the  night  with  the  intention  of  collecting  his  back  wages  from 


her  and  fleeing,  since  she  bad  recently  threatened  to  return 
him  to  a  state  institution  for  mental  defectives.  The  employer 
awoke  and  set  earned,  and  the  defendant  slabbed  her  mam 
times  with  a  knife  be-  was  c  arrying.  The  defendant  took  some 
money,  lied  in  hei  car,  and  was  apprehended  80  miles  awa\ 
with  the  knife  in  the  glove  compartment.  The  employer 
died. 

Upon  the  advice  ol  counsel  (conceded  to  be-  (  ompetent), 
the  accused  pleaded  guilt)  to  murder  in  the-  second  degree, 
having  been  advised  of  the  difference  in  penalty  for  the  two 
ol  lenses.  The  ace  used  staled  to  the  trial  judge  that  his  plea 
was  based  on  the  advice  of  his  attorneys,  that  he  understood 
that  he  was  accused  ol  killing  his  employer,  that  he  was 
waiving  his  right  toajur)  trial,  and  that  he  knew  he  would  be 
sent  to  prison.  At  trial,  the  elements  oi  second-degree  mur- 
der were-  not  discussed,  and  no  reference  was  made  to  the 
second-degree  requirement  of  intent  to  cause  the  death  of 
the  victim.  There  was  no  indication  that  the  nature  of  the 
offense  had  been  explained  to  the  defendant.  The  plea  was 
accepted,  and  a  sentence  of  25  years  to  life  imposed.  There 
was  no  appeal. 

In  1970  the  accused  initiated  collateral  proceedings  to 
vacate  his  conviction  on  the  ground  that  his  plea  was  involun- 
tary. An  evidentiary  proceeding  was  held  in  federal  district 
court.  The  accused  testified  that  he  would  not  have  pleaded 
guilty  if  he  had  known  that  an  intent  to  cause  the  death  of  his 
victim  was  an  element  of  the  offense  of  second-degree  min- 
der. At  this  hearing  the  district  judge  found  that  the  accused 
had  not  been  advised  by  the  trial  court  or  counsel  ot  the 
elements  of  any  homicide  offense  before  his  plea,  and  had 
never  been  advised  thai  an  intent  to  cause  or  a  design  to 
effect  the  death  of  the  victim  was  an  essential  element  of 
second-degree  murder.  The  court  therefore  held  as  a  matter 
of  law  that  the  plea  of  guilty  was  not  intelligently  or  know- 
ingly entered  and  was  thus  involuntary,  voiding  the  convic- 
tion. 

This  view  was  upheld  b)  the  Supreme  Court.  In  an  opin- 
ion by  Justice  Stevens,  the  Court  pointed  out  that  normally  a 
record  contains  either  an  explanation  of  the  trial  judge's 
charge  to  the  accused  or  at  least  a  representation  by  defense 
counsel  that  the  nature  ol  the  offense  has  been  explained  to 
the  accused.  In  this  case  the  federal  district  judge  who  held 
the  habeas  corpus  proceeding  found  as  a  fact  that  the  ele- 
ment of  intent  had  not  been  explained  to  the  defendant. 

Footnote  18  oft  he  majority  opinion  states  that  there  is  no 
need  to  decide  in  this  case  "...  whether  notice  of  the  true 
nature,  or  substance,  ol  a  charge  always  requires  a  descrip- 
tion of  ever)  element  of  the  offense;  we  assume  it  does  not. 
Nevertheless,  intent  is  such  a  critical  element  of  the  offense 
of  second-degree  murder  that  notice  of  that  element  is  re- 
quired." 

Three  justices  (Stewart.  Blackmun,  Powell)  joined  in  a 
concurring  opinion  authored  b)  Justice  White.  They 
pointed  out  that  the  constitutional  rule  relevant  to  this  case  is 
that  the  defendant's  guilt  is  not  deemed  established  merely 
by  entry  of  a  guilty  plea,  unless  he  also  admits  that  he  com- 
mitted the  crime  charged  or  enters  his  plea  knowing  what  the 
elements  of  the  crime  are.  As  to  the  admission  requirement, 
footnote  2  provides:  "In  those  cases  in  which  the  indictment 
is  read  to  the  defendant  by  the  court  at  arraignment  or  at  the 

(Continued  on  p.  30) 
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Campaign  financing 

It  is  sometimes  unwise  to  paraphrase  but  it  appears  that 
"Might  makes  right  and  money  is  mighty."  The  truth  of  this 
statement  is  evidenced  bv  the  General  Assembly's,  amend- 
ments to  the  state's  campaign  finance  act  in  1974  and  19751 
and  b\  the  opinion  of  the  United  States  Supreme  Court  in 
Buckley  v.  Valeo,  46  L.Ed.  2d  659  (1976). 

In  Buckley,  the  Supreme  Court  upheld  portions  of  the 
Federal  Election  Campaign  Act  of  1971.  as  amended  in 
1 974.-  and  struck  down  others.  This  decision  could  eventu- 
ally prompt  further  amendments  to  the  North  Carolina 
campaign  finance  laws.  The  purpose  of  this  article  is  to 
discuss  B  uckle\  and  how  the  provisions  of  the  state  campaign 
finance  act  compare  with  the  federal  act  as  construed  bv  the 
Court. 

The  Buckley  decision  would  have  been  remarkable,  if  for 
no  other  reason,  for  the  length  and  diversity  of  views  that  the 
legal  issues  provoked  among  the  Justices.  The  opinion  of  the 
Court  is  227  pages  long.  The  Chief  Justice  wrote  23  pages  of 
a  concurring  opinion,  and  Justices  White.  30  pages.  Mar- 
shall, five  pages,  Rehnquist.  five  pages,  and  Blackmun.  one 
page;  each  concurred  and  dissented  in  part. 

In  a  nutshell,  the  Buckley  Court  (a)  upheld  limits  on  the 
contribution  that  persons  may  make  to  candidates  for  nomi- 
nation or  election  to  a  federal  office,  (b)  struck  down  limits 
on  the  expenditures  that  candidates  or  others  mav  make,  (c) 
upheld  the  requirements  that  candidates  and  others  keep 
reports  of  campaign  contributions  and  expenditures  and  file 
those  reports  with  a  federal  campaign  oversight  commission, 
(d)  upheld  "thresholds"  of  S10  and  SI 00  in  the  record- 
keeping and  reporting  provisions,  (e)  upheld  a  system  of 
public  financing  of  campaigns  for  nomination  and  election 
to  federal  offices,  and  (f)  struck  down  the  method  of  appoint- 
ing members  of  the  Federal  Election  Commission. 

The  most  convenient  way  of  relating B uckley  to  the  North 
Carolina  act  is  to  discuss  portions  of  the  Buckley  opinion  and 
then  compare  them  to  state  law. 

Limits  on  contributions.  The  federal  act  limits  political 
contributions  bv  an  individual  or  group  to  candidates  for 
federal  elective  office  to  S  1.000  and  bv  a  political  committee 


1.  X.C.  Gen.  Stat.  §§  163-278.6  through  -278.35. 

2.  P.L.  92-225.  86  Stat.  3.  as  amended.  P.L.  93-443.  83  Stat.  1263. 


to  any  single  candidate  to  S5.000  per  election,  with  an  overall 
annual  limit  of  S25.000  bv  an  individual  contributor.  The 
Court  upheld  these  provisions  on  the  ground  that  thev  pre- 
vent political  corruption,  advance  the  interests  of  represen- 
tative democracy,  infringe  only  slightly  on  the  First  Amend- 
ment freedom  of  speech  (the  contribution  is  a  symbolic  act  of 
speech),  do  not  invidiously  discriminate  between  incumbents 
and  their  challengers,  and  do  not  discriminate  against 
minor-partv  and  independent  candidates  or  in  favor  of 
major-partv  candidates. 

The  North  Carolina  campaign  finance  act  limitations  on 
contributions  are  consistent  with  Buckley.  The  state  law  pro- 
vides that  no  individual  or  political  committee  mav  contri- 
bute to  any  candidate  or  other  political  committee  more  than 
S3. 000  in  monev  or  other  contributions  for  any  single  elec- 
tion. (A  single  election  is  a  primary,  a  run-off.  or  the  general 
election — hence,  the  limit  for  a  total  campaign  effort  is 
S9.000.) 

Limits  on  expenditures.  Guided  bv  the  general  principles 
that  direct  and  substantial  restraints  on  the  quantity  of  a 
person's  speech  are  unconstitutional  and  that  limits  on  polit- 
ical expression,  which  is  at  the  core  of  the  electoral  process 
and  the  First  Amendment,  likewise  are  unconstitutional,  the 
Court  struck  down  the  federal  act's  S  1.000  limitation  on 
expenditures  bv  noncandidates  "relative  to  a  clearly  iden- 
tified candidate."  In  the  Court's  view,  the  public  interest 
against  preventing  political  corruption  mav  not  constitu- 
tionally override  the  interest  of  citizens  in  independently 
advocating  for  their  chosen  candidates.  Moreover,  the  limi- 
tation would  not  necessarily  prevent  the  abuses  generated  bv 
large,  independent  expenditures.  Nor  does  the  interest  in 
independent  advocacy  pose  a  great  danger  of  corruption. 
Finally,  the  limit  heavily  burdens  a  person's  First  Amend- 
ment right  of  speech. 

North  Carolina  law  places  no  limitations  on  the  amount  of 
money  a  non-candidate  may  spend  "relative  to  a  clearlv 
identified  candidate:"  hence,  the  individual's  right  to  advo- 
cate for  his  chosen  candidate  is  not  restricted. 

L'nder  the  federal  act.  a  candidate  was  limited  in  the 
amount  of  funds  he  could  spend  from  his  personal  or  family 
resources.  The  Court  struck  down  this  provision  as  being  a 
substantial  restraint  on  the  candidate's  First  Amendment 
rights,  irrelevant  to  the  interest  of  preventing  corruption, 
and  an  unwarranted  effort  by  the  government  to  equalize 
expenditures  among  the  candidates.  North  Carolina  law 
specifically  exempts  from  the  S3. 000  restriction  anv  expen- 
ditures bv  a  candidate  or  his  spouse,  parents,  brothers,  and 
sisters.  It  also  exempts  state,  district,  or  county  executive 
committees  of  anv  officially  recognized  political  party. 
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Again,  North  Carolina  law  "comes  clean"  under  Buckley. 
The  federal  act  attempted  to  limil  a  candidate's  expendi- 
tures in  any  one  election  to  $.08  per  voter  in  each  electoral 
district.  A  primary,  second  primary,  and  general  election 
were  treated  as  separate  elections.  The  Court  decided  that 
the  threat  of  political  corruption  was  mil  sufficient  to  war- 
rant the  limitation,  and  that  Congress  could  not  justify  an 
attempt  to  equalize  the  resources  of  candidates  without  in- 
fringing on  their  First  Amendment  rights.  Under  North 
Carolina  law,  a  candidate's  media  expenses  may  not  exceed 
S.lOfor  every  state  resident  of  voting  age  estimated  for  that 
election.  This  limitation  applies  only  to  candidates  for  t he- 
offices  of  Governor  and  Lieutenant  Governor  and  the 
Council  of  State  offices.  It  appears  to  tun  afoul  of  theBuckley 
decision  and  is  in  jeopardy  of  a  successful  challenge  based  on 
infringement  of  First  Amendment  rights. 

Reporting  contributions  and  expenditures.  The  federal 
law  requires  candidates  and  political  committees  to  keep 
records  of  their  contributions  and  expenses  and  report  these 
to  the  federal  election  oversight  commission.  The  Court 
rejected  a  challenge  to  these  provisions,  justifying  them  on 
the  grounds  that  they  serve  the  purposes  of  informing  the 
electorate,  deterring  corruption,  and  exposing  violations  of 
contribution  limits.  The  Court  added  that  disclosure  is  the 
least  restrictive  method  that  could  be  applied  to  curb  the  evils 
of  ignorance  and  campaign  corruption.  The  federal  law  also 
requires  people  other  than  candidates  and  political  commit- 
tees who  make  contributions  exceeding  S I  00  annually  other 
than  to  a  candidate  or  committee  to  file  a  report  thereof.  The 
Court  sustained  this  provision,  finding  that  it  is  independent 
of  the  unconstitutional  limitation  on  the  amount  of  expendi- 
tures or  contributions  a  person  may  make  and  enhances  the 
interest  in  disclosure  (the  informed  electorate,  deterrence  of 
corruption,  and  detection  of  violations). 

North  Carolina  law  requires  candidates  and  campaign 
committees  to  file  reports  of  their  organization  and  their 
campaign  contributions  and  expenditures  and  to  keep  ac- 
counts of  these  expenses.  The  accounts  are  subject  to  inspec- 
tion by  the  State  Board  of  Elections.  It  also  requires  them  to 
report  media  and  nonmedia  expenditures  separately.  With 
respect  to  noncandidates,  state  law  provides  that  no  indi- 
vidual ma\  make  any  monetary  contribution  over  $100  that 
is  not  in  the  form  of  a  check,  draft,  or  money  order.  An 
individual  may  make  contributions  or  expenditures  in  behalf 
of  or  in  opposition  to  a  candidate  or  political  committee 
subject  only  to  the  SlOO-by-check  rule  and  the  $3,000  limita- 
tion. However,  if  he  makes  contributions  or  expenditures 
over  $100  other  than  by  contribution  to  a  candidate  or  politi- 
cal committee,  he  must  file  a  statement  with  the  State  Board 
of  Election  within  ten  days  after  making  the  contribution  or 
expenditure.  It  appears  that  Buckley  will  have  no  adverse 
effect  on  any  of  these  provisions. 

"Thresholds"  in  record-keeping  and  reporting.  Under 
federal  law,  political  committees  must  keep  detailed  records 
of  contributions  and  expenditures,  including  the  name  and 
address  of  each  individual  contributing  more  than  $10.  If  a 
contribution  exceeds  $100,  the  records  must  also  show  the 
contributor's  occupation  and  principal  place  of  business.  In 
the  Court's  view,  the  requirement  for  reporting  information 
even  on  contributors  who  donate  small  amounts  of  money  is 


reasonable  for  the  purposes  ol  preventing  corruption  and 
keeping  the  electorate  informed. 

Under  North  Carolina  law,  a  treasurer  of  a  candidate  or 
campaign  committee  need  not  report  the  name  of  any  North 
Carolina  resident  who  makes  a  total  contribution  of  less  than 
$50,  but  for  each  contribution  he  is  required  to  report  the 
fact  that  he  has  received  a  total  contribution  of  S50  or  less, 
the  amount  ol  the-  contribution,  and  the  date  of  receipt. 
(There  is  an  exception  foi  funds  received  at  a  single  event, 
e.g.,  at  a  barbecue  dinner  fund-raising  event,  if  the  funds 
were  received  from  different  people  and  are  less  than  $50.) 
The  treasurer  must  report  the  name  of  any  person  who  paid 
more  than  $50  for  any  single  service  or  goods,  the  amount 
received,  and  the  dale  of  receipt,  but  if  the  price  or  value 
received  does  not  exceed  $50,  he  need  report  only  those 
services  or  goods  rendered  or  sold,  the  nature  of  them,  the 
aggregate  amount  received  for  them,  and  the  date  of  receipt. 
Finally,  all  media  expenditures  in  any  amount  must  be  ac- 
counted for  and  reported  separately,  and  all  nonmedia  ex- 
penditures of  more  than  $25  must  be  accounted  for  and 
reported  individually.  Nonmedia  expenditures  under  $25 
may  be  accounted  for  and  reported  in  an  aggregate  amount. 
If  the  treasurer  reports  expenditures  in  the  aggregate,  he 
must  report  having  made  each  expenditure  of  less  than  S25, 
giving  the  amount,  date,  and  purpose. 

Although  one  might  quarrel  with  the  thresholds  set  by  the 
General  Assembly,  it  appears  that  the  reporting  principle 
will  be  sustained,  as  it  was  in  Buckley,  on  the  grounds  that  it 
tends  to  prevent  corruption  and  to  inform  the  electorate. 

Public  financing.  The  federal  act  provides  for  public 
financing  of  campaigns  for  nomination  and  election  to  fed- 
eral elective  office.  Funds  are  also  available  for  presidential 
nominating  conventions.  Major  parties  (those  whose  candi- 
dates received  25  per  cent  or  more  of  the  vote  in  the  most 
recent  election)  receive  full  funding.  Minor  parties  (those 
whose  candidates  received  at  least  5  per  cent  but  less  than  25 
percent  of  the  vote  in  the  last  election)  receive  only  a  percen- 
tage of  the  funds  that  major  parties  may  receive.  "New" 
parties  (all  other  parties)  may  obtain  funds  after  the  election 
only  if  their  candidates  received  at  least  5  per  cent  of  the  vote. 
To  qualify  for  matching  public  funds  for  a  presidential  cam- 
paign, a  primary  candidate  from  a  political  party  must  re- 
ceive more  than  $5,000  from  private  sources  in  each  of  20 
states.  An\  amount  above  $250  donated  bv  one  person  can- 
not be  counted  toward  the  $5,000  goal.  The  Court  held  that 
the  public  financing  provisions  are  not  contrary  to  the  Con- 
stitution's general  welfare  clause,  and  that  thev  enhance, 
rather  than  restrict.  First  Amendment  freedom  bv  using 
public  money  to  facilitate  and  enlarge  public  discussion  and 
participation  in  elections.  These  provisions  do  not  violate 
Fifth  Amendment  substantive  due  process  because  public 
financing  generally  imposes  fewer  restrictions  on  the  public's 
access  to  the  electoral  process  than  ballot-access  regulations, 
which  were  struck  down  in  earlier  franchise-access  cases. 
The  public  financing  provisions  do  not  discriminate  unduly 
against  minor  and  new  parties  and  their  candidates,  consid- 
ering the  history  of  two-party  dominance  of  American  poli- 
tics. 

Under  North  Carolina  law,  each  (officially  recognized) 
political  party  in  the  state  may  receive  a  maximum  of 
$200,000  annually  in  General  Funds,  subject  to  certain  re- 
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strictions,  for  "legitimate"  campaign  purposes.3  Since  Buckley 
upheld  the  use  of  federal  funds  to  finance  the  campaigns  of 
political  parties,  it  appears  that  the  North  Carolina  provi- 
sions will  not  violate  anv  federal  constitutional  law. 

Federal  Election  Commission.  The  Federal  Election 
Commission  was  established  bv  Congress  to  oversee  and 
administer  the  federal  election  laws.  Because  Congress  re- 
served unto  itself  the  power  to  appoint  members  of  the 
Commission,  which  exercises  executive  authority,  the  Su- 
preme Court  found  that  it  had  violated  the  separation  of 
powers  clause  (Art.  Ill,  Sec.  2.  Clause  2)  of  the  Constitution. 
Congress  has  amended  the  law  so  that  the  President  now  v\  ill 
appoint  all  Commission  members. 

Under  North  Carolina  law.  executive  authority  for  ad- 
ministering the  state's  election  laws  is  vested  in  the  State 
Board  of  Elections,  whose  Five  members  are  appointed  bv 
the  Governor  on  a  bi-partisan  basis.  Since  the  separation  of 
powers  clause  applies  only  to  the  federal  government,  no 
violation  of  the  federal  Constitution  can  occur  under  state 
law. 

Conclusion.  There  was  worried  discussion  in  the  legisla- 
ture when  the  state  campaign  finance  act  was  rewritten  in 
1974  and  amended  in  1975.  Some  legislators  were  afraid  that 
its  limitations  on  contributions  and  expenditures  might  vio- 
late the  First  Amendment's  guarantee  of  free  speech.  Their 
worst  fears  now  seem  unfounded  since  it  appears  that  the 
state  act's  limitation  on  media  expenses  may  be  the  onh 
provision  in  jeopardv  under  Buckley.  A  proper  legislative 
response  might  be  to  amend  the  campaign  finance  act  by 
deleting  that  provision. 

H.  Rutherford  Turnbull,  III 

Reapportionment  and 
voting  procedure  changes 

In  the  1975-76  term,  the  United  States  Supreme  Court 
decided  one  case  that  dealt  with  reapportionment  of  elec- 
toral districts  and  another  case  that  dealt  with  changes  in 
voting  laws  and  the  Voting  Rights  Act. 

In  East  Carroll  Parish  School  Board.  47  L.  Ed.  2d  296  ( 1 976). 
the  Court  held  that  a  United  States  district  court  abused  its 
discretion  in  not  ordering  a  single-member  reapportion- 
ment plan  in  preference  to  a  multi-member  at-large  plan  in  a 
countv  that  was  admittedlv  not  properly  apportioned.  The 
Court  stated  its  rule,  applicable  in  one-man.  one-vote  cases 
under  the  Fourteenth  Amendment,  that  when  United  States 
district  courts  must  fashion  reapportionment  plans  to 
supplant  state  legislation  conceded  to  be  invalid,  single- 
member  districts  are  to  be  preferred,  absent  unusual  cir- 
cumstances, over  multi-member  at-large  districts.  The 
reason,  very  simply,  is  that  racial  minorities  have  a  better 
chance  of  electing  "their"  candidates  in  "their"  districts  by 
using  bloc  voting  or  single-shot  voting  techniques  than 
under  at-large  systems.  This  is  so  because  in  multi-member 
districts,  the  racial  minority's  power  tends  to  be  diluted  bv 
the  fact  that  several  candidates  will  vie  for  more  than  one 


3.  N.C.  Gen.  Stat.  §  105-155.2:  X.C.  Gen.  Stat.  §§  163-278.36 
through  -278.38. 


single  position  and  bloc  voting  and  single-shot  techniques 
are  less  effective.  Moreover,  in  at-large  svstems.  the  minority 
vote  is  diluted  bv  being  pitted,  vote  for  vote,  against  the  bloc 
or  single-shot  techniques  of  the  "majority"  voters.  The  sig- 
nificance of  the  case  lies  in  the  Court's  reiteration  of  its 
long-standing  preference  for  single-member  districts,  a  fact 
that  must  be  considered  bv  state  and  local  governments  that 
are  engaged  in  the  tvpe  of  reapportionment  covered  b\  the 
facts  of  East  Carroll — namely,  court-ordered  reapportion- 
ment in  counties  that  are  admittedlv  improperly  appor- 
tioned. 

In  United  States  v.  Beer.  47  U.  Ed.  2d  629  (1976),  the  Court 
held  that  Section  5  of  the  Voting  Rights  Act  applies  prospec- 
tivelv  and  not  retroactively  and  thus  covers  onh  those 
changes  in  voting  procedures  that  occur  after  1965.  It  also 
emphasized  that  changes  occur  onl)  when  a  difference  in  vot- 
ing procedures  is  undertaken.  The  facts  of  the  case  were  that 
the  city  council  of  New  Orleans  in  1961  had  redistricted  the 
city  in  such  a  manner  that  there  were  five  districts  and  two 
at-large  seats.  In  one  councilmanic  district,  Negroes  consti- 
tuted a  majority  of  the  population  but  onh  about  half  of  the 
voters.  From  1961  until  the  reapportionment  in  1970.  no 
Negroes  were  elected  to  the  citv  council  from  anv  district.  In 
1970.  another  reapportionment  occurred.  Under  the  1970 
plan,  the  Negro  population  in  two  councilmanic  districts 
would  have  populations  that  were  more  than  50  per  cent 
black  and  one  of  them  would  have  a  voting  registration  that 
was  more  than  50  per  cent  black. 

Section  5  provides  that  a  city  may  not  enforce  a  change  in 
voting  procedures  unless  the  change  has  received  the  prior 
approval  of  the  United  States  Attorney  General  or  has  been 
approved  bv  a  declaratorv  judgment  of  a  United  States  dis- 
trict court  on  the  ground  that  the  change  "does  not  have  the 
purpose  and  will  not  have  the  effect  of  denving  or  abridging 
the  right  to  vote  on  account  of  race  or  color."  Pursuant  to 
Section  5.  the  Attorney  General  objected  to  the  1970  redis- 
ricting, and  the  citv  sought  a  declaratorv  judgment. 

The  United  States  Supreme  Court  held  that:  (1)  since 
Section  5  provides  that  it  applies  only  to  proposed  changes  in 
voting  procedures,  and  since  the  district  and  at-large  seats 
had  existed  before  the  1961  or  1970  reapportionments,  the 
1970  reapportionment  plan,  as  it  affects  the  at-large  seats,  is 
not  subject  to  review  under  Section  5.  and  (2)  even  if  Section 
5  applied,  the  plan  does  not  abridge  Negroes'  voting  rights 
since  it  increases  the  likelihood  that  Negroes  will  control  at 
least  one  and  possibly  two  councilmanic  seats. 

The  case  is  instructive  because  it  makes  clear  that  the  act 
applies  onh  to  reapportionment  plans  that  effect  a  change. 
In  the  New  Orleans  case,  the  at-large  plan  existed  before  the 
act  became  effective,  and.  therefore,  modifications  in  t he- 
at-large plan  made  after  the  act  are  exempt  from  it.  The  case 
gives  a  prospective,  not  retroactive,  reading  to  Section  5  and 
should  provide  comfort  to  redistricting  officials  who  prefer 
to  make  minor  alterations,  particularlv  those  that  enhance 
minority  voting  power,  in  the  details  of  election  procedures 
but  not  such  alterations  as  will  change  the  procedures  al- 
together or  will  violate  the  constitutional  one  man-one  vote- 
requirement  (the  constitutional  issue  was  not  raised,  the  case 
being  decided  onl)  on  Voting  Rights  Act  grounds). 

H.  Rutherford  Turnbull.  Ill 
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Environmental  Law 


Economic  or  technological  infeasibility 
and  the  Clean  Air  Act 

In  Union  Electric  Co.  v.  E.P.A..  49  L.  Ed.  2d  474  (1976).  the 
Supreme  Court  resolved  one  of  the  major  questions  that  had 
arisen  concerning  the  technology-forcing  approach  of  the 
Clean  Air  Act  Amendments  of  1970.  Under  the  1970 
Amendments  each  state  is  required  to  submit  to  the  En- 
vironmental Protection  Agency  an  implementation  plan  that 
demonstrates  how  that  state  plans  to  achieve  the  national 
ambient  air  quality  standards.1  If  EPA  finds  that  the  im- 
plementation plan  meets  eight  criteria  specified  in  the  stat- 
ute,2 it  must  approve  it.  EPA's  action  approving  a  plan  may  be 
challenged  in  a  federal  court  of  appeals  within  thirty  days  of 
the  approval.  Judicial  review  of  a  plan  may  be  sought  more 
than  thirty  days  after  approval  if  newly  discovered  informa- 
tion justifies  subsequent  review. 

One  portion  of  the  Missouri  implementation  plan  dealt 
with  reducing  the  level  of  sulfur  dioxide  in  the  St.  Louis 
Region,  the  only  air  quality  region  in  the  state  in  which  the 
sulfur  dioxide  level  exceeded  that  prescribed  by  the  national 
air  quality  standards.  This  part  of  the  plan  contained  sulfur 
dioxide  emission  limitations  applicable  to  sources  of  that 
pollutant  in  the  St.  Louis  Region.  EPA  approved  the  Mis- 
souri plan  on  May  31,  1972.  Union  Electric  Company  oper- 
ates three  coal-fired  electric  generating  plants  in  the  St. 
Louis  area  that  are  major  sources  of  sulfur  dioxide.  The 
company  did  not  challenge  EPA's  action  approving  the  Mis- 
souri plan  within  thirty  days  of  approval;  instead,  it  applied 
for  and  received  variances  from  the  appropriate  state  and 
local  air  quality  agencies.  On  May  31,  1974,  EPA  informed 
the  company  that  its  three  plants  were  in  violation  of  the 
emission  limitations  contained  in  the  Missouri  implementa- 
tion plan.  Shortly  thereafter  Union  Electric  filed  a  petition  in 


1.  EPA  establishes  both  primary  and  secondary  national  ambient 
air  standards  for  various  air  pollutants.  The  primary  standards  are 
those  necessary  to  protect  the  public  health;  the  secondary  standards 
are  designed  to  protect  the  public  welfare.  The  state  implementation 
plans  must  be  capable  of  attaining  the  primary  standards  within 
three  years  of  the  approval  date  of  the  plan,  and  of  attaining  the 
secondary  standards  within  a  reasonable  time  thereafter.  For  a  de- 
tailed discussion  of  the  national  standards  and  federal-state  relations 
under  the  Clean  Air  Act  Amendments,  see  Campbell,  Ratliff, 
Boyers,  Johnston,  and  'Leach,  Air  Pollution  Controls  in  North  Carolina, 
Ch.  1  (Institute  of  Government,  1973). 

2.  The  eight  criteria  are  set  forth  in  42  U.S.C.  §  1857c-5  (a)(2). 


the  Court  of  Appeals  for  the  Eighth  Circuit  seeking  a  review 
of  EPA's  approval  of  the  Missouri  plan.  The  company's  basis 
for  seeking  the  review  was  that  economic  and  technological 
difficulties  had  arisen  more  than  thirty  days  after  approval 
of  the  plan  that  rendered  compliance  with  the  plan's  emis- 
sion limitations  impossible.  The  issue  before  the  court  of 
appeals  was  whether  considerations  of  economic  or 
technological  infeasibility  were  permissible  grounds  for  dis- 
approving a  state's  implementation  plan. 

The  court  of  appeals  first  held  that  the  grounds  on  which  it 
could  review  approval  of  an  implementation  plan  were  the 
same  whether  review  was  sought  within  thirty  days  of  ap- 
proval or  afterwards.  It  then  reasoned  that  in  reviewing 
EPA's  approval  of  a  plan  it  had  to  use  the  same  criteria  that 
EPA  used  in  deciding  to  approve  the  plan.  That  is,  in  decid- 
ing whether  EPA  acted  arbitrarily  in  approving  a  plan,  the 
court  was  not  free  to  go  beyond  the  criteria  that  bound  EPA 
in  its  decision  to  approve.  The  court  could  find  nothing  in 
the  statute  that  woidd  permit  EPA  to  disapprove  a  plan  on 
grounds  of  economic  or  technological  infeasibility  and 
therefore  held  that  it  was  without  jurisdiction  to  review  ap- 
proval of  a  plan  on  those  grounds. 

The  Supreme  Court  affirmed.3  After  reviewing  the  legis- 
lative history  of  the  Clean  Air  Act  Amendments  and  the 
applicable  statutory  provisions  themselves,  the  Court  stated 
that  in  establishing  the  implementation  plan  requirements 
Congress  adopted  the  concept  of  "technology  forcing."  Ac- 
cording to  this  view  of  pollution  control,  environmental  qual- 
ity standards  must  be  set  even  though  the  technology  neces- 
sary to  meet  those  standards  may  not  be  currently  available 
or  may  be  prohibitively  expensive.  If  the  technology'  does  not 
become  available  in  time,  then  the  source  of  pollution  may 
have  to  close  clown.  The  Court  agreed  with  the  court  of 
appeals  that  EPA  had  no  legal  authority  to  disapprove  an 
implementation  plan  on  grounds  of  technological  or 
economic  infeasibility  and  that  therefore  a  court  is  without 
jurisdiction  to  review  EPA  approval  on  those  grounds.  The 
Court  stated  that  this  is  true  even  though  the  implementa- 
tion plan  ma)'  impose  more  stringent  emission  standards 
than  are  necessary-  to  meet  the  national  ambient  air  quality 
standards. 

The  Court  said  that  while  technological  and  economic 
considerations  have  no  place  in  state  implementation  plans. 


3.  In  affirming  the  decision  of  the  Court  of  Appeals  for  the  Eighth 
Circuit,  the  Court  disapproved  the  following  contrary  decisions 
from  other  circuits:  Buckeye  Power,  Inc.  v.  E.P.A.,  481  F.  2d  162 
(6th  Cir.  1973),  Appalachian  Power  Co.  v.  E.P.A..477  F.2d495  (4th 
Car.  1 973),  Duquesne  Light  Co.  v.  E.P.A.,  481  F.  2d  1  (3rd  Cir.  1973). 
and  Getty  Oil  Co.  V.  Ruckelshaus,  467  F.  2d  349  (3rd  Cir.  1972). 
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they  are  given  weight  in  other  sections  of  the  Clean  Air  Act 
Amendments.  As  an  example  the  Court  discussed  the  provi- 
sion whereby  the  governor  of  a  state  may  apply  to  EPA  for  a 
postponement  of  the  deadline  for  meeting  emission  stan- 
dards for  individual  sources  or  classes  of  sources  on  the 
ground  that  they  cannot  meet  the  standards  because  of 
economic  or  technological  infeasibility.  The  Administrator 
of  EPA  may  grant  such  a  postponement  if  he  finds  that  the 
facts  support  the  claim  of  infeasibility.  This  is  permitted  by 
the  statute  even  though  attainment  of  the  national  air  quality 
standards  will  be  delayed  in  the  state  concerned.  The  Court 
also  pointed  out  that  even  when  a  source  is  found  to  be  in 
violation  of  an  implementation  plan,  EPA  may  issue  a  com- 
pliance order,  rather  than  seeking  civil  or  criminal  enforce- 
ment, and  claims  of  technological  or  economic  infeasibility 
must  be  taken  into  account  in  fashioning  a  compliance  order. 
The  Court  expresslv  refused  to  comment  on  whether  in- 
feasibility claims  may  under  some  circumstances  constitute  a 
defense  to  a  civil  or  criminal  enforcement  proceeding. 

This  case  eliminates  any  doubts  concerning  the  mandatory 
nature  of  the  national  air  quality  standards  and  the  deadlines 
for  attaining  those  standards.  It  also  illustrates  some  of  the 
risks  involved  in  the  technology-forcing  approach  to  en- 
vironmental quality.  If  a  source  of  pollutants  is  unable  to 
meet  the  emission  limitations  because  the  control  technology 
is  unavailable  or  because  it  cannot  afford  the  necessary  tech- 
nical changes  and  no  variance  or  postponement  can  be  ob- 
tained, then  the  source  must  cease  operating.  In  this  particu- 
lar case  it  would  mean  that  a  major  producer  of  electric 
power  in  a  large  metropolitan  area  would  be  forced  to  close 
down. 

William  A.  Campbell 

States'  authority  over  federal 
facilities  in  pollution  control 

InEPA  v.  State  Water  Resources  Control  Board,  48  I,.  Ed.  2d 
578  (197b).  the  Supreme  Court  had  before  it  the  question 
whether  states  have  authority  under  the  Federal  Water  Pol- 
lution Control  Act  Amendments  of  1972  to  require  permits 
of  federal  facilities.  Under  the  statutory  scheme  established 
by  the  1 972  act,  EPA  is  to  set  effluent  limitations  for  all  point 
sources1  of  water  pollution.  These  effluent  limitations  are 
not  in  most  cases  tied  to  the  quality  of  the  water  in  the 
receiving  stream,  but  rather  are  to  reflect  the  best  available 
control  technology.  For  point  sources  other  than  publicly 
owned  treatment  works,  the  effluent  limitations  must  be 
such  as  to  require  sources  to  apply  the  "best  practicable 
control  technology  currently  available"  by  June  1,  1977,  and 
application  oi  the  "best  available  technology  economically 
achievable"  by  June  1,  1983.  The  method  established  for 
achieving  these  effluent  limitations  and  for  enforcing  them 
against  individual  sources  is  the  National  Pollutant  Dis- 
charge Elimination  System  (NPDES).  No  person  may  dis- 
charge pollutants  into  waters  of  the  United  States  without 
obtaining  an  NPDES  permit  and  complying  with  its  terms. 


The  permit  contains  a  time  table  for  compliance  with  the 
effluent  limitations  and  reflects  the  limitations  on  both  quan- 
tity of  pollutants  that  may  be  discharged  and  the  rate  of 
discharge.  Initially,  the  NPDES  permit  system  is  adminis- 
tered by  EPA,  but  EPA  may  leave  administration  of  the 
program  to  a  state  if  it  is  satisfied  that  the  state  has  adequate- 
legal  authority  and  administrative  capability  to  conduct  the 
program.  On  May  14,  1973,  EPA  approved  California's  re- 
quest to  administer  its  own  NPDES  program  and  withdrew 
the  EPA  program  with  regard  to  all  sources  except  agencies 
and  instrumentalities  of  the  federal  government.  EPA  took 
the  position  that  the  1972  amendments  did  not  authorize  it 
to  turn  regulation  of  federal  facilities  over  to  the  states,  and 
therefore  it  retained  NPDES  permit  authority  over  such 
facilities.  California  filed  a  petition  for  review  of  EPA's  action 
in  the  Court  of  Appeals  for  the  Ninth  Circuit,  contending 
that  the  act  required  EPA  to  leave  NPDES  authority  over 
federal  facilities  with  the  state  if  the  state  had  an  approved 
program  for  nonfederal  sources.  The  court  of  appeals 
agreed  with  the  state's  contention. 

The  Supreme  Court  reversed.  California  and  the  court  of 
appeals  had  placed  their  primary  argument  for  state  permit 
authority  on  section  3 1 32  of  the  federal  act,  which  provides 
in  part  that  federal  agencies  and  instrumentalities  discharg- 
ing pollutants  "shall  comply  with  Federal,  State,  interstate, 
and  local  requirements  respecting  control  and  abatement  of 
pollution  to  the  same  extent  that  any  person  is  subject  to  such 
requirements.  .  .  ."  California  argued  that  this  provision  re- 
quired federal  agencies  to  be  subject  to  state  NPDES  author- 
ity if  its  general  permit  program  had  been  approved  by  EPA. 
The  Court  declined  to  find  such  a  requirement  in  section 
313.  It  stated  that  under  general  constitutional  principles  of 
federal  supremacy,  federal  agencies  and  instrumentalities 
are  not  subject  to  state  regulation  unless  Congress  clearly 
and  unequivocally  so  provides.  Section  3 1 3  is  not  such  a  clear 
and  unequivocal  provision;  it  does  require  federal  agencies 
to  compiv  with  substantive  state  regulations  controlling 
water  pollution,  but  that  is  all.  It  does  not  require  federal 
compliance  with  state  permit  procedures. 

The  result  of  this  decision  is  to  remove  from  the  states 
enforcement  of  effluent  limitations  where  federal  facilities 
are  concerned.  This  is  true  even  though  the  state  may  have 
imposed  more  stringent  limitations  than  are  required  by 
EPA.  This  approach  to  regulation  of  dividing  NPDES  au- 
thority between  EPA  and  the  states  will  prove  effective  only  if 
EPA  is  aggressive  and  vigilant  in  its  administration  of  the 
system  where  other  federal  facilities  are  concerned  and  if 
there  is  full  and  cordial  cooperation  between  EPA  and  the 
state  water  pollution  control  agency. 

In  a  similar  case  decided  under  the  Clean  Air  Act  of  1970, 
Hancock  v.  Train, 1%  L.  Ed.  2d  555  (1976),  the  Court  held  that 
although  federal  facilities  must  comply  with  the  substantive 
requirements  of  state  implementation  plans  designed  to  at- 
tain the  national  air  quality  standards,  they  do  not  have  to 
apply  for  and  obtain  state  permits  issued  pursuant  to  the 
plan.  The  Court  found  no  clear  indication  in  the  act  that 
Congress  intended  to  submit  federal  facilities  to  state  permit 
requirements. 

William  A.  Campbell 


1.  A  point  source  is  defined  as  "any  discernible,  confined  and 
discrete  conveyance  .  .  .  from  which  pollutants  are  or  may  be  dis- 
charged." 33  U.S.C.  §  1362  (14). 


2.  33  U.S.C.  §  1323. 
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Health  Law 


Abortion  and  family  planning 

The  abortion  question  has  created  more  dissension  than 
any  political  issue  since  school  busing.  In  the  1976  elections, 
it  plagued  both  Republican  and  Democratic  candidates  for 
the  Presidency.  The  Republican  platform  contained  a  pi. ink 
urging  support  for  the  "efforts  of  those  who  seek  enactment 
of  a  constitutional  amendment  to  restore  the  protection  of 
the  right  to  life  for  unborn  children."  The  Democrats  de- 
cided against  supporting  an  amendment  banning  abortions. 
Consequently,  "right  to  life"  advocates  often  heckled  the 
Democratic  candidate.  Carter,  during  his  campaign  appear- 
ances. 

The  Supreme  Court  decisions, Roe  v.  Wade,  410  U.S.  1  13 
( 1973),  and  Doe  v.  Bolton,  410  U.S.  113  (1973).  sparked  the 
abortion  controversy  in  1973.  These  cases  held  that  during 
the  first  three  months  of  pregnanes  .women  have  the  right  to 
obtain  abortions  without  interference  from  the  state.  After 
the  first  trimester  of  pregnancy,  the  state  can  impose  regula- 
tions that  safeguard  maternal  health.  Uater,  when  the  fetus 
has  become  "viable."  the  state  mav  regulate  abortions  in 
order  to  protect  the  life  of  the  fetus  and  may  even  prohibit 
abortions,  except  those  necessary  to  preserve  the  mother's 
life  or  health.  The  Court  defined  "viability"  as  the  time  when 
the  fetus  is  "potentially  able  to  live  outside  the  mother's 
womb  albeit  with  artificial  aid." 

During  the  summer  of  1976,  the  Court  again  addressed 
the  abortion  issue.  In  a  series  of  cases,  it  expanded  the  rights 
of  adult  women  and  extended  some  of  these  rights  to  minors. 
One  of  the  cases.  Planned  Parenthood  v.  Danforth,  49  L.  Ed.  2d 
788  ( 1976),  made  immediate  passage  of  an  amendment  ban- 
ning abortions  seem  even  more  imperative  to  "right  to  life" 
advocates.  In  that  case,  the  Court  ruled  that  a  minor  could 
have  an  abortion  during  the  first  trimester  of  pregnancy 
without  the  prior  consent  of  her  parents  or  guardian.  Oppo- 
nents of  the  right  to  abortion  argued  that  this  ruling  in- 
fringed upon  the  integrity  of  the  family  unit  by  ignoring 
both  the  parents'  concern  for  their  pregnant  daughter's  wel- 
fare and  the  daughter's  need  for  parental  counseling  before 
deciding  whether  to  have  an  abortion.  Those  who  supported 
the  right  to  abortion,  on  the  other  hand,  felt  that  the  Planned 
Parenthood  decision  was  merely  a  logical  extension  of  the/Joe 
andDoe  holdings.  Thev  argued  that  since  adult  women  have 
the  right  to  abortions,  so  also  should  minors.  Whatever  its 


merits,  the  Court's  ruling  had  once  again  brought  the  abor- 
tion controvers)  to  public  attention. 

Prior  North  Carolina  law.  To  understand  the  impact 

these  cases  will  ha\  eon  North  Carolina  law.  it  is  necessary  to 
examine  the  law  as  it  was  before  these  rulings  were  issued. 
The  North  Carolina  abortion  statute1  provides  that  a  licensed 
physician  may  perform  an  abortion  during  the  first  twenty 
weeks  of  pregnanes  so  long  as  the  abortion  takes  place  in  a 
certified  facility.  After  twenty  weeks,  the  physician  may  per- 
form an  abortion  onl\  if  there  is  a  substantial  risk  that  preg- 
nancy will  "thi  eaten  the  life  or  gravely  impair  the  health  of 
the  mother."  The  later  abortions  must  be  performed  in  a 
licensed  hospital.  The  statute  also  imposes  recordkeeping 
and  reporting  duties  upon  hospitals  and  clinics  where  abor- 
tions are  performed  but  provides  that  the  confidentiality  of 
the  patients'  records  shall  be  protected. 

Anyone  performing  an  abortion  who  does  not  comply 
with  the  above  statute  could  be  charged  with  committing  two 
felonies,  fn  North  Carolina,  it  is  a  crime  to  administer  am 
medicine  or  to  use  any  instrument  "'with  intent  thereby  to 
procure  the  miscarriage"  of  a  woman.-  Another  statute 
punishes  the  use  of  any  instrument  or  medicine  with  "the 
intent  thereby  to  destroy"  a  "quickened"  fetus.3  A  fetus  is 
quickened  when  the  mother  has  felt  it  move.  This  usually 
occurs  bv  the  fifth  month  of  pregnanes.  A  person  comic  ted 
of  both  of  these  crimes  could  face  up  to  fifteen  years  in 
prison  and  a  fine  set  bv  the  court. 

Although  the  abortion  statutes  do  not  require  a  minor  to 
obtain  parental  consent  before  having  an  abortion,  the  effect 
of  the  law  established  by  court  rulings  is  the  same  as  if  such  a 
statute  existed.  According  to  case  law.  a  doctor  must  obtain 
consent  before  performing  any  medical  procedure,  includ- 
ing abortions.  Usually  the  patient  is  the  proper  person  to  give 
consent,  but  if  the  patient  is  unconscious,  mentally  incompe- 
tent, or  otherwise  incapacitated,  someone  legally  responsible 
for  him,  such  as  a  guardian  or  spouse,  can  provide  the 
necessary  consent.  Minors  cannot  legally  consent  to  medical 
treatment  because  the  law  presumes  that  thev  lack  the  matur- 
il\  to  act  for  themselves.  Thus,  the  parent  with  the  duty  to 
support  the  minor  has  the  authority  to  consent  for  him. 
Usually  the  father  has  this  authority  but  if  he  does  not  exer- 
cise his  authority  or  does  not  provide  support,  the  mother  or 


1.  N.C.  Gen.  Stat.  §  14-45.1  (Supp.  1975). 

2.  N.C.  Gen.  Stat.  §  14-45  1 1969). 

3.  N.C.  Gen.  Stat.  §  14-44  (1969).  Case  law  has  held  that  the 
child  must  be  "quick"  before  the  offense  is  committed.  State  v. 
Jordan.  227  N.C.  579.  42  S.E.  2d  674  (1947). 
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the  person  who  takes  the  place  of  the  father,  such  as  a 
guardian,  may  provide  the  necessary  permission.  If  the 
physician  does  not  procure  the  consent  of  the  parent  or 
guardian,  he  could  be  criminally  liable  for  committing  a 
batten  (an  unlawful  touching  of  another  person).  He  could 
also  be  liable  in  money  damages  for  civil  battery  and  for 
interference  with  the  parents'  right  of  control  over  the 
minor. 

There  are  four  exceptions  to  the  requirement  of  parental 
consent.  First,  an  "emancipated"  minor  may  consent  to 
treatment.  A  minor  becomes  emancipated  in  one  of  three 
ways:  (1)  when  he  marries;  (2)  when  the  parent  relinquishes 
both  his  right  to  the  minor's  earnings  and  services  and  the 
custody  of  the  minor;  or  (3)  when  the  parent  abandons  or 
does  not  support  the  minor. 4This  exception  provides  little 
guidance  to  doctors,  however,  since  it  is  often  difficult  to 
determine  whether  a  minor  has  been  "emancipated"  bv  his 
parents. 

A  second  exception  to  the  requirement  of  parental  consent 
appears  in  Chapter  90  of  the  General  Statutes.  Under  that 
chapter,  a  physician  may  treat  a  minor  without  parental 
consent  when  an  emergency  has  arisen  and  the  time  neces- 
sary to  secure  parental  consent  would  undulv  delav  treat- 
ment so  as  to  endanger  the  child's  health.-'  If  the  treatment 
consists  of  surgery,  the  doctor  must  attempt  to  find  another 
licensed  physician  who  agrees  that  the  surgery  is  necessary.6 
Parental  consent  is  implied  in  these  emergency  situations 
because  the  law  assumes  that  if  the  parent  could  have  been 
reached,  he  probably  would  have  consented  to  the  treat- 
ment. 

A  third  exception  is  found  in  North  Carolina's  provisions 
for  abused  or  neglected  children.'  If  a  child's  health  is  in 
danger,  the  district  court  judge  may  order  an  officer  of  the 
court  to  assume  custody  of  the  child.  The  judge  is  required  to 
hold  a  hearing  within  five  davs  after  the  officer  assumes 
custody,  or  the  child  must  be  released.  If  the  judge  deter- 
mines at  the  hearing  that  the  child  needs  medical  care,  he 
may  order  a  doctor  to  examine  and  treat  him  even  if  the 
parents  refuse  to  consent.  Because  this  procedure  interferes 
with  parental  rights,  judges  use  it  onl\  when  the  danger  to 
the  child's  health  is  serious.  For  example,  it  might  be  used 
when  a  parent  for  religious  reasons  refuses  to  allow  his  child 
to  have  a  needed  blood  transfusion. 

The  fourth  North  Carolina  exception  permits  minors  to 
consent  to  treatment  for  venereal  diseases  and  other  com- 
municable diseases  that  have  been  declared  "reportable"  bv 
the  Commission  of  Health  Services,8  The  legislature,  in  pass- 
ing the  statute,  subordinated  the  parents'  interest  in  control- 
ling their  offspring  to  society's  interest  in  encouraging 
everyone  who  has  one  of  these  diseases  to  receive  medical 
assistance.  If  parental  consent  were  required,  a  minor  who 
did  not  want  his  parents  to  know  that  he  had  a  venereal 
disease  might  not  seek  treatment.  Not  only  would  the 
minor's  health  be  jeopardized,  but  also  he  could  spread  the 
disease  to  others.  A  similar  consideration  led  the  General 


4.  Gilliken  v.  Burgage,  263  N.C.  317,  322.  139  S.E.  2d  753,  757 


[1965 


5.  N.C.  Gen.  Stat.  §  90-21.1  (1975). 

6.  N.C.  Gen.  Stat.  §  90-21.3  (1975). 

7.  N.C.  Gen.  Stat.  §  7A-277  to  -289  (Article  23). 

8.  N.C.  Gen.  Stat.  §  90-21. 5(b)  (1975). 


Assembly  to  except  other  communicable  diseases,  including 
smallpox,  malaria,  and  polio.  The  delay  involved  in  obtain- 
ing parental  permission  could  be  critical  in  curing  the  disease 
and  arresting  its  spread. 

The  exceptions  for  emancipated  minors  and  communi- 
cable diseases  deal  with  the  conflict  between  the  minor  who 
wants  to  receive  medical  services  and  the  parent  who  cannot 
or  will  not  give  consent.  However,  the  opposite  problem  has 
also  arisen:  the  parent  wants  medical  treatment  for  the  child 
but  the  child  refuses.  North  Carolina  law  apparently  re- 
quires only  parental  permission  and  disregards  the  minor's 
wishes.  Although  research  has  not  found  any  cases  in  point, 
an  Attorney  General's  opinion  confirms  this  result."'  The 
question  before  the  Attorney  General  concerned  a  pregnant 
thirteen-year-old  whose  parents  wanted  her  to  have  an  abor- 
tion. The  girl  refused  to  consent.  The  Attorney  General 
ruled  that  only  the  parents"  permission  would  be  necessary 
and  that  the  girl's  parents  could  force  her  to  undergo  an 
abortion  that  she  did  not  want. 

Thus,  under  North  Carolina  law  as  it  existed  before  last 
summer's  Supreme  Court  decisions,  a  physician  had  to  ob- 
tain parental  consent  before  treating  a  minor  unless  one  of 
the  four  exceptions  applied:  ( 1 )  the  emancipated  minor  rule; 
(2)  the  emergency  rule;  (3)  the  abused  or  neglected  child 
exception;  or  (4)  the  exception  for  certain  communicable 
diseases.  In  other  instances,  including  those  in  which  the 
parent  and  child  disagreed,  it  was  the  parent  alone  who 
made  the  final  decision  about  whether  treatment  was  in  the 
child's  best  interests.  Consequently,  Planned  Parenthood  i>. 
Danforth  effected  a  radical  change  in  North  Carolina  law. 

Planned  Parenthood  involved  a  Missouri  statute  enacted  in 
response  to  the  Roe  and  Doe  decisions  of  1973.  Among  the 
provisions  of  the  statute  under  attack  were:  (1)  a  require- 
ment of  parental  consent  before  an  unmarried  minor  could 
have  an  abortion  unless  the  the  abortion  was  necessary  to 
preserve  her  life;  (2)  a  definition  of  "viability"  different  from 
the  Court's  definition  in  Roe  and  Doe:  and  (3)  a  requirement 
that  everv  health  facility  and  physician  compile  and  report 
data  on  the  abortions  that  they  performed. 

Parental  consent.  The  Court  struck  down  the  provision 
requiring  parental  consent  for  abortions  performed  during 
the  first  twelve  weeks  of  pregnancy.  It  agreed  that  not  every 
minor,  regardless  of  age  or  maturity,  should  be  able  to  give 
consent  for  an  abortion,  but  held  that  the  state  could  not  give 
parents  "blanket"  control  over  the  abortion  decision.  Be- 
cause the  statute  permitted  parents  to  veto  an  abortion  re- 
gardless of  their  reasons  for  doing  so.  it  was  overly  broad. 
The  Court  felt  that  the  familj  unit  would  not  be 
strengthened  bv  granting  parents  absolute  power  in  a  situa- 
tion involving  such  a  fundamental  decision  as  whether  to 
have  an  abortion.  It  also  felt  that  the  parents'  right  to  control 
the  minor  was  no  greater  than  the  minor's  right  to  decide 
whether  to  bear  a  child.  In  effect,  the  state  failed  to  present  a 
sufficient  justification  for  so  drastically  restricting  the 
minor's  freedom. 

In  the  second  case  of  the  summer,  Bellotti  v.  Baird,  49  L.  Ed. 
2d  844  (1976).  the  Court  indicated  the  type  of  parental 
consent  statute  that  might  pass  constitutional  muster.  The 


9.  41  N.C.A.G.  709  (1972). 
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case  concerned  a  Massachusetts  law  thai  required  parental 
consent  but  also  provided  that  if  the  parents  refused  to  give 
consent,  a  judge  of  the  superior  court  "for  good  cause 
shown"  could  override  the  parents'  decision.  The  statutory 

scheme  assures  that  the  parents  are  at  least  informed  of  their 
daughter's  pregnancy  and  her  desire  to  have  an  abortion  and 
gives  them  an  opportunity  to  help  her  make  a  decision.  It 
also  protects  the  mi  no  i  l>\  providing  for  judicial  review  of  the 
parents'  decision. 

Because  the  statute  h.nl  nol  been  construed  1>\  the  Mas- 
sachusetts Supreme  Court,  the  United  States  SupremeCourt 
refused  to  decide  whether  the  statute  was  (  onstitutional.  The 
Supreme  Court  desired  the  state  court's  interpretation  of  the 
statute  before  ruling  since  the  state  court's  interpretation 
might  avoid  or  modih  the  federal  challenge  lo  the  statute. 
Had  it  been  impossible  for  the  statute  to  be  upheld,  the 
Supreme  Court  would  not  have  returned  the  case  to  state 
court.  Therefore,  the  high  Court's  action  implies  that,  de- 
pending upon  the  state  court  ruling,  the  statute  may  be 
constitutional. 

A  question  left  unanswered  by  these  two  cases  is  whether  a 
state  can  require  parental  consent  after  the  first  trimester. 
Under  the  Roe  and  Doe  decisions,  the  state  may  regulate  an 
adult's  right  to  an  abortion  after  the  first  trimester.  Since 
even  the  rights  of  adults  are  limited  during  this  later  period, 
the  rights  of  minors  may  likewise  be  restricted.  Thus,  a 
parental  consent  requirement  applicable  after  the  first 
trimester  of  pregnancy  may  be  constitutional. 


Viability.  In  the  Planned  Parenthood  case,  the  Court  de- 
termined the  constitutionality  of  the  Missouri  statute's  defi- 
nition of  "viability."  Under  the  Roe  and  Doe  decisions,  the 
state  may  prohibit  abortions,  except  those  necessary  to  pre- 
serve the  mother's  health  or  life,  only  after  the  fetus  has 
become  "viable."  The  Missouri  statute  did  prohibit  such 
abortions  and  defined  "viability"  as  "that  stage  of  fetal  de- 
velopment when  the  life  of  the  unborn  child  may  be  con- 
tinued indefinitely  outside  the  womb  by  natural  or  artificial 
life-supportive  systems."  \nRoe  and  Doc.  the  Supreme  Court 
had  defined  "viability"  as  the  point  at  which  the  fetus  is 
"potentially  able  to  live  outside  the  mother's  womb,  albeit 
with  artificial  aid"  and  noted  that  viability  usually  occurs  by 
the  twenty-eighth  week  of  pregnancy.  The  plaintiffs  in 
Planned  Parenthood  objected  to  the  Missouri  definition  be- 
cause it  did  not  refer  to  a  specific  time  in  the  pregnancy  at 
which  viability  occurs.  It  is  nol  clear  win  the  plaintiffs  felt 
that  this  made  the  definition  unconstitutional. 

The  Court  upheld  the  Missouri  definition.  It  reasoned 
that  since  the  time  that  a  fetus  becomes  viable  may  van  with 
each  pregnancy,  only  a  doctor  should  determine  when  viabil- 
ity has  occurred.  The  Court  stressed  that  "it  is  not  the  proper 
function  of  the  legislature  or  the  courts  to  place  viability, 
which  essentially  is  a  medical  concept,  at  a  specific  point  in 
the  gestation  period." 

Since  the  Court  has  held  that  a  state  may  prohibit  abor- 
tions (except  those  necessary  to  preserve  the  life  or  health  of 
the  mother)  only  after  viability  and  that  the  legislature  may 
not  establish  .1  <  ei  lam  pom  1  111  ihe  pi  egnain  \  .11  w  hi<  h  \  iabil- 
itv  occurs,  the  North  Carolina  abortion  statute  is  unconstitu- 
tional in  this  respect.  This  statute  provides  that  after  the 
twentieth  week  of  pregnancy,  abortions  may  not  be  per- 


formed unless  the  continuation  of  the  pregnancy  would 
"threaten  the  life  or  gravely  impair  the  health  of  the  wo- 
man." Under  North  Carolina  law,  then,  a  woman  who  is 
more  than  iwentx  weeks  pregnant  is  denied  an  abortion 
regardless  of  whether  the  fetus  is  act ualh  viable.  Bv  failing  to 
key  the  prohibition  to  "viability"  and  by  imposing  a  time  limit 
where  the  Court  lias  expressl)  forbidden  this,  the  statute 
unconstitutionally  denies  such  a  woman  her  right  to  an  abor- 
tion. 

Recordkeeping.  EinalK .  the  Court  addressed  the  Missouri 
recordkeeping  and  reporting  section  of  the  abortion  statute. 
The  plaintiffs  objected  lo  tins  section  as  an  "extra  burden  of 
regulation."  Ihe  Com  1.  howevei .  found  that  the  state  had  an 
interest  in  protecting  the  health  of  its  female  citizens  and  that 
the  records  would  serve  as  a  "resource  that  is  relevant  to 
decisions  involving  medical  experience."  It  also  noted  that 
since  the  statute  contained  a  provision  for  preserving  the 
confidentiality  ol  the  records,  women  would  not  be  deterred 
from  obtaining  abortions  because  of  the  reporting  require- 
ments. On  these  grounds,  the  Court  upheld  this  portion  of 
the  statute.  Since  the  pari  of  the  North  Carolina  statute 
requiring  recordkeeping  bv  physicians  and  health  facilities 
also  provides  for  maintaining  the  confidentiality  of  these 
records,  it  likewise  should  survive  constitutional  attack. 

CLOSELY  RELATED  to  the  question  of  a  minor's  right  to 
an  abortion  is  whether  she  has  a  right  to  obtain  family  plan- 
ning services  without  her  parents'  consent.  Four  specific 
issues  that  arise  in  this  area  include:  ( 1 )  whether  health  care 
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personnel  ma)  lawfully  counsel  youth  about  the  availability 
and  use  ol  contraceptive  devices;  (2)  whether  health  care 
personnel  ma)  lawfully  provide  nonprestriptixe  contracep- 
tive devices  to  minors;  (3)  whether  doctors  ma)  lawfull) 
prescribe  contraceptives  for  minors;  and  (4)  whether  preg- 
nancy tests  may  be  administered  to  minors. 


11  _  v.Jones.  In  the  third  case  of  the  sum- 

_  //_  _  v.  Jones,  48  L.  Ed.  2d  81  1 


mer,  7" 

(1976).  the  Court  addressed  these  issues  as  they  affect 
minors  who  are  eligible  for  AFDC  and  Medicaid  funds.  The 
Court  held  that  when  family  planning  services  are  provided 
pursuant  to  these  federally  funded  programs,  minors  may 
receive  them  without  prior  parental  consent.  The  Court 
reasoned  that  since  Congress  had  attempted  to  fullv  describe 
those  persons  eligible  for  AFDC'  and  Medicaid  benefits,  any 
attempt  bv  states  to  impose  additional  requirements,  such  as 
prior  parental  consent  if  the  applicant  is  a  minor,  would 
violate  the  supremacy  clause  of  the  Constitution.  Thus, 
health  care  personnel  may  provide  family  planning  services 
to  recipients  of  AFDC  and  Medicaid  funds  wihoul  fear  of 
liability. 

It  is  important  to  remember,  however,  that  sincejones  was 
an  interpretation  of  the  AFDC  and  Medicaid  statutes,  it  does 
not  authorize  the  provision  of  family  planning  services  to 
minors  who  are  not  eligible  for  these  kinds.  In  Jones,  t he- 
Court  expressly  refused  to  consider  whether  minors  not 
under  these  programs  have  a  constitutional  right  to  receive 
family  planning  services  without  obtaining  prior  parental 
consent.  Therefore,  with  regard  to  all  such  patients,  the 
following  discussion  is  applicable. 

•  Advising  and  counseling.  No  definitive  ruling  has  been  given 
on  whether  health  care  personnel  may  counsel  minors  about 
methods  of  contraception,  but  medical  personnel  could  be 
liable  for  providing  these  services  to  minors  without  parental 
consent.  In  a  1974  opinion  concerning  the  distribution  of 
nonprescriptive  methods  of  birth  control  to  minors,  the  At- 
torney General  states,  "from  the  very  nature  ol  the  t\pe  of 
information  .  .  .  involved  ...  it  would  appear  that,  absent 
consent,  a  very  sound  and  valid  basis  for  a  damage  suit  by  the 
parent  ...  would  be  created.  In  lact.  it  is  entirclv  possible 
that  in  certain  c  .ises  personnel.  .  .could  well  be  subject  to 
criminal  prosecution." '"  II  b)  the  "type  of  inhuma- 
tion .  .  .  involved"  the  Attorney  General  means  birth  control 
counseling,  it  would  seem  that  such  counseling  is  not  permis- 
sible. Health  care  personnel  who  furnish  this  information  to 
minors  could  be  prosecuted  for  contributing  to  the  delin- 
quent \  ol  a  minor  and  could  also  be  c  ivillv  liable  lot  invasion 
of  the  parents'  right  of  privacv  and  of  their  right  to  leach 
their  child t  en  about  sex  matters  in  their  own  homes.  Parents 
in  other  stales  have  claimed  interference  with  these  lights  in 
suits  against  school  boards  that  provide  similar  information 
to  minors  in  sex  education  classes."  Thus,  if  health  care 
personnel  engage  in  such  counseling,  thev  should  realize 
that  thev  inav  be  sued  by  irate  parents  for  doing  so. 


10.  Letter  from  the  Attorne)  General  to  Mr.  William  R.  Schmidt. 
Ma)   14,  1974. 

1 1.  Mercer  v.  Michigan  State  B<l.  ol  Education,  379  F.  Supp.  580 
(D.C.  Mich.  1974).  Medeiros  et  al,  v.  Kyosaki  et  al„  478  P.  2d  314 
(Hawaii  Sup.  Ct.  1971);  Comwell  v.  State  Bd.  of  Education,  314  F. 

Supp.  340  (D.C.  Md.  1969)  affd  428  F.  2d.  471  (1969). 


Providing  nonprescriptive  contraceptives.  As  stated  above,  the 
Attorne)  General  has  ruled  that  providing  nonprescriptive 
contraceptives  to  minors  without  their  parents'  permission 
could  subject  health  care  personnel  to  civil  and  criminal 
ac  lion.  The  civil  action  referred  to  could  be  either  an  action 
lot  interference  with  the  parental  right  of  control  of  their 
children  or  battery.  The  criminal  action  could  be  battery  or 
contributing  to  the  delinquency  of  a  minor. 

Prescription  of  contraceptives.  No  legal  authority  exists  that 
would  permit  a  doctor  to  prescribe  contraceptives  for  a 
minor  without  parental  consent.  Although  it  would  seem 
onlv  logical  that  it  a  minor  could  decide  to  terminate  her 
pregnane  v,  she  should  be  able  to  decide  not  to  get  pregnant 
in  the  first  place,  the  Supreme  Court  has  not  vet  addressed 
the  question.  Thus,  any  physician  who  pi  esc  ribes  contracep- 
tives lor  minors  should  be  aware  thai  he  laces  possible  civil 
Mit\  (  riminal  liabilitv . 

Pregnancy  tests.  Pregnane  v  tests  are  medically  required  as 
part  of  the  abortion  procedure.  Consequently,  any  right  that 
a  minor  has  to  an  abortion  includes  the  right  to  obtain  a 
pregnancy  test.  Because  Planned  Parenthood  gave  minors  the 
right  to  abortions  in  the  first  trimester,  minors  also  have  a 
right  to  pregnane v  tests  dining  that  time.  The  right  to  such 
tests  alter  the  first  trimester  has  not  yel  been  established. 
Moreover,  since  under  the  Roe  and  Doe  decisions  the  states 
niav  regulate  abortions  alter  this  time,  thev  likewise  may 
regulate  pregnancy  tests. 

Ill  ESE  RECENT  Supreme  Court  dec  isions  have  radically 
altered  North  Carolina's  laws  concerning  a  minor's  consent 
to  treatment.  I  he  most  significant  changes  are:  (1)  minors 
have-  the-  right  to  consent  to  abortions  during  the  first  three 
months  of  pregnancy;  (2)  minors  have  the  right  to  obtain 
pregnancy  tests  during  the  Hist  trimester;  and  (3)  minors 
who  are  eligible  lor  AFDC  and  Medicaid  funds  niav  receive 
family  planning  services  without  their  patents'  permission. 
Also,  in  light  of  the  Planned  Parenthood  tilling,  the  section  ol 
the  North  Carolina  abortion  statute  which  prohibits  abor- 
tions after  the  twentieth  week  ol  pregnane)  except  when 
necessary  to  save  the  mother's  life  or  health,  is  unconstitu- 
tional. The  recordkeeping  and  reporting  provisions  of  the 
statute,  however,  should  survive  a  constitutional  attack. 


Patrice  Solberg 


Mental  health  treatment 


In  one  of  its  rare-  dec  isions  on  mental  health  law  , '  O'Connor 
v.  Donaldson,  45  L.  Ed.  2d  396  (1975),  a  unanimous  Supreme 
Court  held  that  "a  stale  cannot  const  nut  ion  a  II  \  confine  with- 
out more  [treatment  |  a  nondangerous  individual  who  is 
capable  of  surviving  safely  in  freedom  by  himself  or  with  the 
help  of  willing  and  responsible  family  members  and 
friends." 

I  he  plaintifi  Donaldson  had  been  confined  lor  almost 
fifteen  years  for  cite,  maintenance,  and  treatment  as  a  men- 
tal patient  in  a  Florida  state  hospital.   He  had  frequently 


I  Other  cases  aie  [ackson  v.  Indiana,  406,  U.S.  715  (1972); 
McNeil  v.  Director,  Patuxent  Institution,  107  U.S.  245  (1972);  and 
Shelton  v.  Tucker,  364  U.S.  479  (1960). 
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asked  to  be  released,  but  his  requests  had  been  denied  In  the 
attending   physician   and   hospital   superintendent,   Dr. 

O'Connor,  and  b)  other  staff  of  the  hospital,  notwithstand- 
ing the  following  circumstances:  responsible  people  in  the 
community  had  offered  to  tare  for  Donaldson,  if  necessary; 
he  was  not  dangerous  to  himself  or  others:  and  he  had 
received  no  psychiatric  or  other  treatment  dining  his  con- 
finement. Indeed,  the  Supreme  Court  characterized 
Donaldson's  confinement  as  a  "simple  regime  of  enforced 
custodial  care,  not  a  program  designed  to  alleviate  or  cure  his 
supposed  illness." 

Donaldson  brought  an  action  against  O'Connor  and  other 
staff  litem  hers  for  damages  under  42  U.S. CI.  §  1983,2alleging 
that  he  had  been  intentionally  and  malicioush  deprived  of 
his  constitutional  rights  to  liberty  and  treatment.  O'Connor 
defended  on  the  grounds  that  he  had  believed  Donaldson 
was  unable  to  make  a  "successful  adjustment  outside  the 
institution,"  and  that  he  had  acted  in  good  faith  and  there- 
fore was  immune  from  any  liability  for  monetary  damages 
under  Section  1983.  He  contended  that  state  law.  which  he 
believed  was  valid,  authorized  indefinite  custodial  confine- 
ment of  the  "sick"  even  if  they  are  not  treated  and  their 
release  would  harm  no  one. 

The  district  court  awarded  damages  to  Donaldson  against 
O'Connor  and  the  other  defendants.  The  court  of  appeals 
affirmed  the  district  court's  judgment,  holding  that  when,  as 
in  Donaldson's  case,  the  rationale  for  confinement  is  that  the 
patient  is  in  need  of  treatment,  the  Constitution,  under  the 
Fifth  and  Fourteenth  amendments,  requires  that  minimally 
adequate  treatment  in  fact  be  provided  (a  right-to-treatment 
theory).  The  court  of  appeals  also  stated  that,  regardless  of 
the  grounds  for  involuntary  civil  commitment,  a  person  con- 
fined against  his  will  in  a  state  mental  institution  has  a  con- 
stitutional right  to  receive  individual  treatment  that  will  give 
him  a  reasonable  opportunity  to  be  cured  or  to  improve  his 
mental  condition.  In  the  Supreme  Court's  view,  the  court  of 
appeals  "conversely  ...implied  that  it  is  constitutionally 
permissible  for  a  State  to  confine  a  mentally  ill  person  against 
his  will  in  older  to  treat  his  illness,  regardless  ol  whether  his 
illness  renders  him  dangerous  to  himself  or  others." 

The  Supreme  Court  declined  to  decide  the  "difficult  con- 
stitutional issues"  raised  by  the  court  of  appeals:  instead  it 
limited  its  holding  to  the  narrow  grounds  that  a  state  may  not 
constitutionally  confine  "without  more"  (presumably,  with- 
out treating  the  person)  a  nondangerous  individual  who  is 
capable  of  surviving  safely  in  freedom  bv  himself  or  with  the 
help  of  willing  and  responsible  family  members  and  friends. 
Thus,  the  case  was  decided  on  right-to-liberty  rather  than 
right-to-treatment  grounds.  The  Court  also  remanded  the 
Section  1983  damages  issue.  It  stated  that  since  the  court  of 
appeals  did  not  consider  whether  the  trial  judge  erred  when 
he  refused  to  give  a  jury  instruction  O'Connor  requested 
about  his  claim  that  he  relied  on  a  state  law  as  authority  to 
continue  Donaldson's  confinement,  and  since  neither  the 
trial  nor  the  appeal  court  had  the  benefit  of  the  Supreme 


Court's  Wood  v.  Strickland3 decision,  the  issue  of  damages 
should  be  reconsidered. 

Donaldson  is  eas)  to  overread — it  has  main  implications.  It 
is  important,  however,  first  to  read  Donaldson  narrowly  and 
then  to  derive  its  implications. 

11  ie  Supreme  Court  specifically  refused  to  decide  w  hether 
mentall)  ill  persons  dangerous  to  themselves  or  to  others 
have  .i  right  to  treatment  when  the)  are  involuntarily  con- 
fined In  the  slate,  or  whether  the  state  may  compulsoril) 
confine  a  nondangerous  mentall)  ill  individual  lor  the  pur- 
pose ol  treatment.  The  case,  of  course,  did  not  address  the 
issue  ol  the  criminally  insane — persons  found  guilt)  and 
confined,  persons  found  not  guilt)  but  confined,  and  per- 
sons confined  pending  a  verdict.  Moreover,  it  did  nm  ad- 
dress the  rights  of  the  mentally  retarded,  who  also  receive 
mental  health  services  and  are  subject  to  involuntarv  con- 
finement in  state  institutions. 

The  Court  rejected  the  notion  thai  mental  patients  can  be 
exiled  by  a  community  that  finds  their  presence  undesirable: 
"May  the  slate  fence  in  the  harmless  mentally  ill  solely  to  save 
its  citizens  from  exposure  to  those  whose  ways  are  different? 
One  might  as  well  ask  if  the  state,  to  avoid  public  unease, 
could  incarcerate  all  who  are  physically  unattractive  or  so- 
cially eccentric.  Mere  public  intolerance  or  animosity  cannot 
constitutionally  justify  the  deprivation  of  physical  liberty." 
The  Court  also  said  that  mental  illness  alone  may  not  serve  as 
the  grounds  for  "simple  custodial  confinement."  and  it 
raised  doubts  that  a  person  may  be  confined  because  he  will 
be  "better  off  in  an  institution:  "That  the  state  has  a  proper 
interest  in  providing  care  and  assistance  to  the  unfortunate 
goes  without  saving.  But  the  mere  presence  of  mental  illness 
does  not  disqualify  a  person  from  preferring  his  home  to  the 
comforts  of  an  institution." 

The  Court  also  noted  that  adequaiv  ol  treatment  is  a 
justiciable  question,  that  states  have  a  continuing  duty  to 
review  pcrioditallv  the  justification  lor  individual  commit- 
ments, and  that  mental  health  officials  can  be  held  personally 
liable  for  bad-faith  violations  of  a  person's  constitutional 
right  to  liberty.  It  suggested  that  "dangerousness '  should  be 
defined  narrowly,  that  the  "least  restrictive  alternative"  prin- 
ciple will  protect  mental  patients  from  unnecessary  in- 
stitutionalization, and  that  the  term  "mental  illness"  itself 
may  be  unconstitutionally  vague. 

Under  North  Carolina's  involuntar)  commitment  statute, 
G.S.  Ch.  122.  Art.  5A.  a  person  may  be  involuntarily  commit- 
tee I  on lv  il  be  is  both  mentally  ill  oi  inebriate  and  imminently 
dangerous  to  himself  and  others.  A  person  is  mentally  ill. 
according  to  G.S.  122-36(d)  and  G.S.  -58.2(2),  if  he  has  an 
illness  that  so  lessens  his  capacity  to  use  his  customary  self- 
control,  judgment,  and  discretion  in  conducting  his  affairs 
and  social  relations  as  to  make  it  advisable  lor  him  to  be- 
under  treatment,  care,  supervision,  guidance,  or  control. 
Many  North  Carolina  district  courts  seem  reluctant  to  com- 
mit a  person  unless  the  evidence  shows  thai  he  will  injure 
himself  or  others  in  the  immediate  future.  Il  appears  that  the 
courts  do  not  toe  us  on  the  standard  of  mental  illness  as  much 
as  on  that  of  imminent  danger.  The  consequence,  according 


2.42  U.S.C.  §  1983  makes  a  public  official  liable  to  a  citizen  whose 
const  it  ulii  null  rights  he  has  abridged.  See  Hogue.  A  iu»m/  I. nihility  "/ 
Governing  Board  Members:  New  Developments  in  the  Lair.  41  Popular 
Government  44-52  (1976). 


3.  420  U.S.  308  ( 1975).  holding  that  school  board  members  can 
be  sued  personally  for  damages  for  violating  students' constitutional 
rights. 
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to  some  mental  health  professionals,  is  often  that  persons 
who  clearly  need  help  are  denied  it  since  they  do  not  wish  (or 
have  the  mental  capacity)  to  admit  themselves  voluntarily  to 
a  hospital  for  treatment,  and  since  "imminently"  is  so  time- 
limited  that  main  involuntary  commitment  cases  are  dis- 
missed at  the  district  court  hearing.  ()1  course,  the  involun- 
tary commitment  statute  helps  prevent  unnecessary  in- 
stitutionalization provided  that  the  least  restrictive  alterna- 
tive doctrine  is  followed,  and  reduces  mental  health  profes- 
sionals' potential  liability  for  wrongful  confinement.  Finally, 
the  statute  provides  for  periodic  1  ehearings  after  the  initial 
order  of  commitment — the  first  is  held  ninety  days  after  the 
initial  hearing  and  periodically  thereafter. 

In  the  view  (which  I  believe  is  correct)  of  the  Mental  Health 
Law  Project,  which  represented  Donaldson,  the  states  "must 
re-evaluate  all  of  their  involuntarily  hospitalized  patients  to 
identify  non-dangerous  individuals  who  are  being  held 
against  their  will  in  c  ustodial  confinement.  They  will  have  to 
establish  procedures  to  review  periodically  the  status  of  all 
patients  in  the  system.  They  would  also  be  well  advised  to 
re-evaluate  the  standards  and  procedures  for  commitment 
under  their  state  laws,  since  the  Donaldson  opinion  indicates 
that  mam  may  be  unci  institutionally  vague  and  are  likely  to 
be  reviewed  bv  the  Supreme  Court  in  the  not  too  distant 
future."4  The  Project  correctly  cautions  that  the  number  of 
persons  affected  by  Donaldson  is  not  easy  to  determine,  and 
that  hospital  administrators  may  change  the  status  of  many 
patients  to  "voluntary"  in  an  effort  to  avoid  the  impact  of 
Donaldson,  which  applies  only  to  involuntary  commitments.5 

Personal  liability.  Donaldson  is  rife  with  implications  for 
mental  health  law  reformers.  In  the  first  place,  it  furnishes 
them  with  the  weapon  of  personal  liability:  mental  health 
professionals  may  be  made  personally  liable  under  Section 
1983  for  infringing  mental  health  patients'  constitutional 
rights  to  liberty.  Since  law  reformers  already  have  the 
weapon  of  institutional  liability — the  power  to  hold  state 
institutions  liable  under  right-to-treatmemt  theories'1 — 
Donaldson  seems  to  be  a  logical  and  necessary  extension  of  the 
principle  of  accountability.7 

Personal  accountability  in  the  mental  health  professions  is 
particularly  troublesome  in  light  of  Donaldson  and  two  other 
recent  cases — TarasofJ  v.  Regents  *  and  Semler  v.  Wadeson.9  In 
Donaldson,  the  defendants'  personal  liability  is  grounded  on 
their  violation  of  Donaldson's  right  to  liberty — they  denied 
him  his  liberty  because  they  believed  that  he  could  not  "make 
a  successful  adjustment  outside  the  institution."  It  can  be 
argued  that  their  reasoning  took  into  account  the  possibility, 
probability,  or  likelihood  that  Donaldson  would  be  danger- 
ous at  least  to  himself  and  possibly  to  others.  Yet.  if  they  are 
held  liable  to  Donaldson,  it  would  appear  [hat  they  may  not 
engage  in  prophesy  or  prediction  with  absolute  impunity. 


4.  Friedman.  The  Supreme  Court  Unlocks  the  Doors,    Mental 
Health  Law  Project  Summary  12-13  (Sept..  1975). 

5.  Marker.  How  Many  Kenneth  Donaldsons  Are  There?  Mental 
Health  Law  Project  Summary  18  (Sept..  (1975). 

6.  Turnbull,  Effects  of  Litigation  on  Mental  Retardation  Centers,  40 
Popular  Government  44-52  (1975). 

7.  Turnbull,  Accountability,  41  Exceptional  Children  427-33 
(1975). 

8.  1  18  Cal.  Reptr.  129.  529  P.  2d  553  (1974). 

9.  No.  74-2345  2346  (4th  tar..  Feb.  27.  1976) 


Ironically,  under  Tarasoff  and  Semler,  mental  health  pro- 
fessionals are  required  to  do  just  that — to  predict  a  person's 
future  activity.  Tarasoff  andSemler  stand  for  the  proposition 
that  a  mental  health  professional  is  liable  to  persons  whom 
his  patient  injures  if  the  professional  could  have  foreseen 
that  his  patient  would  be  likely  to  injure  another  but  failed  to 
foresee  that  and  warn  the  prospective  victim. 

Mental  health  workers  will  claim,  with  justification,  that 
thev  are  being  whipsawed.  Donaldson  holds  them  liable  for 
confining  a  person  whom  thev  believe  will  injure  himself  or 
others,  but  Tarasoff  and  Semler  hold  them  liable  for  releasing 
a  person  who  later  injures  another. Donaldson  says  that  men- 
tal health  professionals  cannot  predict  a  patient's  behavior 
very  accurately .  but  'Tarasoff  and  Sender  sav  that  these  profes- 
sionals have  good  predictive  abilities. 

In  North  Carolina,  G.S.  122-24  provides  that  no  personal 
liability  will  attach  to  an  administrator  or  chief  of  medical 
services  of  any  state  hospital  or  any  staff  member  under  their 
supervision  for  any  ac  t  or  thing  done  under  or  in  pursuance 
of  any  of  the  provisions  of  G.S.  Ch.  122.  The  statute  does  not 
applv  to  mental  health  professionals  who  work  in 
community-based  (area  or  local)  mental  health  centers  or  in 
institutions  for  the  mentally  retarded.  Moreover,  the  state's 
Supreme  Court  has  decided  only  one  case  under  it.  Bollinger 
;'.  Rader.  "'  In  this  case  the  director  and  administrator  of  a 
state  hospital  for  the  insane,  acting  under  the  discharge- 
from-custodv  provisions  of  Ch.  122.  discharged  a  patient 
who  subsequently  killed  another  person.  The  defendants 
were  found  not  responsible  for  damages  resulting  from  their 
alleged  negligence  in  discharging  the  patient.  This  holding  is 
of  limited  comfort. 

Least  restrictive  alternative. Donaldson  advances  the  prin- 
ciple of  "the  least  restrictive  alternative" — when  the  state  acts 
either  to  commit  a  person  without  his  consent  or  place  him 
in  ,i  special  education  program,  it  must  act  in  the  way  that 
least  infringes  on  the  person."  Donaldson,  when  considered 
alongside  Dixon  v.  Weinberger12  (which  held  that  under  fed- 
eral statutes,  mental  patients  in  the  District  of  Columbia's  St. 
Elizabeth  Hospital  have  a  right  to  be  placed  in  less  restrictive 
appn  ipriate  fat  ilitic-s  and  that  the  responsible  authorities  are 
obliged  to  create  such  facilities  it  they  do  not  exist)  gives 
meaning  to  the  mental  patient's  claim  to  community  place- 
ment and  community  services.  A. A.  Stone,  a  distinguished 
Harvard  psychiatrist  and  professor  of  law.  savs  that 
Donaldson  and  Dixtm  are  the  "operational  guarantees  of 
community  services."1''  Thev  are  also  the  judicial  basis  for 
deinstitutionalization — depopulating  the  state  institutions 
and  preventing  persons  from  being  inappropriately  placed 
in  them. 

Undercutting  the  right  to  treatment.  Third,  despite  some 
attempt  to  weaken  the  precedential  value  of  a  long  line  of 
recent  right-to-treatment  cases,  the  Supreme  Court  does  not 


10.  151  N.C.  3S3  (1909). 

1 1.  Chambers,  Right  to  the  Least  Restrictive  Alternative  Setting  for 
Treatment.  Legal  rights  of  the  Mentally  Handicapped,  The  Prac- 
tising Law  Institute  and  The  Mental  Health  Law  Project  991-1014 
(1973). 

12  l)i\on  v .  Weinberger.  Civ.  Act.  No.  74285 F.  Supp 

Opinion  filed  Dec.  23.  1975. 

13.  Stone.  Overview,  132  Am  J.  Psychiatry  1130  (1975). 
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seem  to  have  changed  the  principle  in  (hose  cases,  ["he 
Court's  last  footnote,  appended  to  the  last  word  of  its  opin- 
ion, reads;  "Of  necessity  our  decision  vacating  the  judgment 
ot  the  Court  of  Appeals  deprives  that  court's  opinion  of 
precedential  effect,  leaving  this  Court's  opinion  and  judg- 
ment as  the  sole  law  of  the  case.''  The  significance  ol  the 
footnote  is  that  the  court  of  appeals  had  used  its  Donaldson 
right-to-treatment  decision  as  (he  basis  for  its  decision  in  the 
leading  right-to-treatment  case,  Wyatt  v.  Aderholt. ' '  The  Su- 
preme Court  has  tried  to  undercut  the  value  at  Donaldson  as 
decided  by  the  court  of  appeals  on  right-to-treatment 
grounds,  as  a  precedent  for  its  decision  in  Wyatt  and  other 
right-to-treatment  eases.  The  question  is  whether  Wyatt  and 
its  progeny  can  be  relied  upon  in  future  right-to-treatment 
cases.  I  believe  the  answer  is  ves. 

Unlike  Donaldson,  Wyatt  was  a  class  action  case.  Its  aims 
were  institutional  reform  and  institutional  liability,  not  per- 
sonal damages  and  personal  accountability.  Wyatt  was  de- 
cided on  the  theor)  that  the  quid  pro  quo  of  depriving  a 
person  of  his  liberty  is  the  treatment  he  receives,  whereas 
Donaldson  did  not  reach  the  "treatment"  issue  but  turned  on 
"liberty"  grounds  (the  Court  specifically  rejected  an  oppor- 
tunity to  decide  the  case  on  the  "more  difficult"  principle  of 
right  to  treatment).  Wyatt  involved  both  the  mentally  ill  and 
the  mentallv  retarded,  but  Donaldson  involved  only  the  men- 
tally  ill;  the  implication  is  that  any  attempt  to  undercut 
Wyatt's  precedential  value  will  applv  only  to  the  mentally  ill. 
Donaldson  addressed  the  issue  of  a  person's  right  to  be  free 
when  he  is  able  to  exist  in  the  community  without  danger  to 
himself  or  others  and  when  the  institution  offers  no  treat- 
ment, whereas  Wyatt  focused  on  the  problems  of  those  in- 
stitutionalized who  may  not  be  able  to  exist  in  the  community 
without  harm  and  on  the  inadequacy  of  the  treatment  avail- 
able to  them  in  state  institutions.  Finally, Donaldson  rested  on 
the  present  availability  of  community  resources  for 
Donaldson,  whereas  Wyatt  had  no  occasion  to  take  such 
resources  into  consideration. 

Right-to-treatment  cases  are  pending  in  North  Carolina  but 
have  not  yet  been  decided  at  the  trial  court  level.  In  The  North 
Carolina  Association  for  Retarded  Citizens  v.  North  Carolina, 
(C.A.No.  3050,  U.S.D.C,  E.D.,  N.C.,  filed  1072).  the 
North  Carolina  Association  for  Retarded  Citizens  and  indiv- 
idual plaintiffs  allege,  among  other  things,  that  residents  of 
the  state's  four  mental  retardation  facilities  are  being  denied 
their  constitutional  rights  to  treatment.  Another  case  in- 
volves charges  against  the  state  concerning  the  John 
Umstead  Hospital  for  the  mentallv  ill.  Even  if  the  federal 
courts  hearing  these  cases  respond  favorably  to  the  Supreme 
Court's  meager  and  unwise  attempt  to  undercut  the  right- 
to-treatment  cases,  residents  of  the  centers  and  the  hospital 
will  nevertheless  have  statutory  rights  to  treatment  under  the 
Patients'  Rights  Act,  G.S.,  Ch,  121'.  Art.  3.  Parts  2  and  3.  and. 
in  the  case  of  voluntarily  admitted  patients,  the  rights  of 
voluntary  discharge,  G.S.  122-56.3. 

Not  surprisingly,  Donaldson  does  not  begin  to  answer  all 
the  questions  of  mental  health  law.  For  example,  instead  of 
offering  even  a  tentative  resolution  of  the  right-to-treatment 


14.  344  F.  Supp.  373  (M.D.  A\A.).affd  sub.  nom.  Wyatt  \ .  Aderholt. 
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argument,  Donaldson  confuses  the  precedential  value  of  the 
riglu-to-treatment  cases.  By  sidestepping  this  issue,  it  leaves 
unresolved  the  conundrum  of  the  right  to  refuse  treatment 
and  the  issues  of  coercive  psychiatrv,  mandatorv  treatment 
for  those  compulsorily  committed  because  of  their  danger- 
ousness. 

As  Dr.  Stone  correctly  points  out.  Donaldson  raises  even 
more  problems  when  the  quid  pro  quo  of  commitment  with 
treatment  is  considered  in  a  broader  dimension.  The  district 
court  had  relied  on  a  pure  quid  pro  quo  argument.  The 
court  of  appeals  went  still  further  and  said  that  the  right  to 
treatment  exists  even  w  hen  the  motive  for  commitment  is  to 
relieve  families  of  the  burden  of  caring  for  chronically  dis- 
turbed members.  Stone  argues  that  the  right  to  treatment,  as 
formulated  bv  the  court  of  appeals,  runs  into  difficulty  when 
no  treatment  exists  to  cure  or  improve  a  person's  mental 
disabilitv.  He  asks  whether  Donaldson  means  that  a  chroni- 
cally incurable  patient  m.n  ever  be  involuntarily  confined  to 
a  hospital. 

II  the  answer  is  no,  the  state's  parens  patriae  role  in  alleviat- 
ing the  burdens  of  the  family  and  of  the  mentally  ill  person 
himself  will  probablv  be  substantially  reduced.  The  result 
max  be  that  involuntary  commitment  on  behalf  of  the  chron- 
ically incurably  ill  and  their  families  is  never  undertaken 
(whether  in  a  community  setting — the  less  restrictive  alterna- 
tive, or  in  an  institution — a  more  restrictive  one). 

To  complicate  the  issues  further,  the  Chief  Justice  filed  a 
separate  concurring  opinion,  setting  out  at  length  his  own 
observations.  He  believes  that  the  right-to-treatment 
rationale  of  the  court  of  appeals,  "in  light  of  its  importance 
for  future  litigation  in  this  area,  .  .  .  has  no  basis  in  the  (past) 
decisions  of  this  Court."  The  Chief  Justice  then  referred  to 
the  Court's  earlier  cases  involving  involuntary  commitment 
and  made  it  clear  that,  in  his  view,  the  court  of  appeals 
improperly  relied  on  them — there  is  no  historical  basis  for 
imposing  a  treatment  quid  pro  quo  on  a  state's  power,  and 
the  civil  commitment  cases  likewise  lend  no  support  to  that 
rationale.  He  next  argued  that  "the  existence  of  some  due 
process  limitations  on  the  parens  patriae  power  (to  commit  a 
person  for  the  purposes  of  protecting  a  person  who  is  unable 
to  act  for  himself)  does  not  justify  the  further  conclusion  that 
it  may  be  exercised  to  confine  a  mentally  ill  person  only  if  the 
purpose  of  the  confinement  is  treatment."  Finally,  after 
pointing  out  that  "despite  many  recent  advances  in  medical 
knowledge,  it  remains  a  stubborn  fact  that  there  are  many 
forms  of  mental  illness  which  are  not  understood,  some  of 
which  are  untreatable  in  the  sense  that  no  effective  therapy 
has  yet  been  discovered  for  them,  and  that  rates  of 'cure'  are 
generally  low,"  the  Chief  Justice  argued  that  "given  the  pres- 
ent state  of  medical  knowledge  regarding  abnormal  human 
behavior  and  its  treatment,  few  things  would  be  more 
fraught  with  peril  than  to  irrevocably  condition  a  State's 
power  to  protect  the  mentallv  ill  upon  the  providing  of 'such 
treatment  as  will  give  (them)  a  realistic  opportunity  to  be 
cured.'  Nor  can  1  accept  the  theory  that  a  State  may  lawfully 
confine  an  individual  thought  to  need  treatment  and  justify 
that  deprivation  of  liberty  solely  by  providing  some  treat- 
ment. Our  concepts  of  due  process  would  not  tolerate  such  a 
'trade-off.'  Because  the  Court  of  Appeals'  analysis  could  be 
read  as  authorizing  those  results,  it  should  not  be  followed." 

In  the  Chief  Justice's  view.  then,  the  right-to-treatment 
rationale  simplv  has  no  part  in  mental  health  law.  Ironically, 
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his  position  cuts  two  ways.  It  rests  on  the  "higher"  ground  of 
liberty  from  confinement  rather  than  the  "lower"  ground  of 
confinement  with  treatment,  and  it  thus  impels  the  law  to- 
ward creating  outpatient  community-based  services  and 
preventing  institutionalization  whenever  practicable.  But  bv 
specificallv  not  reiving  on  the  treatment  rationale,  it  rejects 
the  constitutional  doctrine  most  widelv  used  and  most  effec- 
tive for  reforming  the  states'  mental  institutions,  for  holding 
mental  health  professionals  accountable,  and  in  providing  a 
basis  for  a  patient's  refusal  (ironically  on  First  Amendment 
grounds)  of  certain  treatments  (such  as  electroconvulsive  or 
insulin  shock  therapy,  psychosurgery,  seclusion,  or  some  of 
the  more  noxious  and  intrusive  forms  of  behavior  modifica- 
tion). The  other  constitutional  doctrine  used  by  mental 
health  reformers  is  based  on  the  Eighth  Amendment  ban  of 
cruel  and  unusual  punishment. 

Donaldson  establishes  the  higher  ground  of  liberty  in  lieu  of 
confinement  without  treatment,  leaves  an  indefinite  space 
for  the  advancement  of  the  right-to-treatment  rationale  and 
the  concomitant  right-against-treatment  principle,  impels 
state  services  to  meet  the  test  of  accountabilit\ .  and  gives 
strength  to  the  least  restrictive  alternative  principle,  hence 


encouraging  services  for  the  mentally  ill  in  the  community 
rather  than  in  an  institution.  What  Donaldson  fails  to  do  (see 
above)  is  not  necessarily  precluded  for  all  time  under  the 
language  of  the  opinion,  unless  the  Chief  Justice's  concur- 
ring opinion  is  later  adopted  bv  a  majority  of  the  Court. 

As  the  Court's  first  dip  into  the  murky  waters  of  mental 
health  treatment  law.  Donaldson  is  not  an  unwelcome  opin- 
ion, but  it  leaves  too  much  for  future  litigation.  It  heightens 
the  tension  between  mental  health  institutions  and  society  at 
large:  do  the  institutions  serve  custodial  functions,  as  places 
of  control,  or  therapeutic  functions,  as  places  of  habilitation? 
Under  Donaldson,  institutions  may  well  serve  the  custodial 
function  for  those  persons  dangerous  to  themselves  and 
others,  but  thev  may  not  serve  the  habilitation  function  that 
the  right-to-treatment  rationale  seeks  for  such  persons  as 
well  as  for  the  chronically  ill  or  incurable.  If  this  is  the 
outcome  of  Donaldson,  the  Court  will  have  contributed  little 
of  value  to  the  law  concerning  patients  and  professionals  in 
the  increasingly  complex  web  of  mental  health,  criminal,  and 
social  services  law. 

H.  Rutherford  Turnbull,  III 


Accepting  guilty  pleas  — 
Defendant's  understanding  of  charge 


(continued  from  p.  I) 


time  of  his  plea,  his  plea  of  guilty  mav  well  be  deemed  a 
factual  admission  that  he  did  what  he  is  charged  with  doing 
such  that  a  judgment  of  conviction  mav  validly  be  entered 
against  him."  As  to  the  alternative  requirement  that  the 
defendant  knows  what  the  elements  of  the  crime  are.  the 
opinion  does  not  sav  how  this  might  be  established  beyond 
successful  challenge  at  a  later  date. 

Mr.  Justice  Rehnquist.  joined  by  the  Chief  Justice,  dis- 
sented. Their  opinion  observed  that  the  majority  was  nar- 
rowing the  case  law  test  for  voluntariness  of  a  plea  in  state 
courts  by  applying  retroactively  the  federal  test  of  voluntari- 
ness embodied  in  Rule  1  1  of  the  Federal  Rules  of  Criminal 
Procedure,  a  standard  heretofore  only  statutor\  and  pros- 
pective. Thev  further  observed  that  bv  this  decision,  the 
(  ourt  "...  opens  the  door  to  countless  similarly  situated 
prisoners  to  withdraw  their  guilty  pleas  mam  \ears  after 
thev  were  entered."  The  practical  effect  of  such  a  ruling. 
the\  say,  "...  will  be  to  release  these  prisoners  who  at  one 
time  freely  admitted  their  guilt." 


Superior  court  judges  in  North  Carolina  have  under- 
standably been  disturbed  b\  the  case.  Opinions  have  differed 
as  to  just  what  the  record  in  a  guilty  plea  case  must  show  to 
withstand  a  subsequent  charge  by  a  defendant  that  his  plea 
was  constitutionally  involuntary.  Further  cases  may  be  re- 
quired to  settle  these  varying  points  of  view.  In  the  mean- 
while, the  standard  Transcript  of  Plea  Form,  which  was 
undergoing  revision  when  this  case  was  decided,  has  been 
further  revised  and  reissued  in  an  effort  to  take  the  Morgan 
case  into  account.  In  Question  6  on  that  form  thejudge  asks 
the  accused.  "Have  the  charges  been  explained  to  you  b\ 
your  attorney  and  do  vou  understand  the  nature  of  the 
charges?"  On  the  same  form  the  defense  attorney's  certifica- 
tion has  been  expanded  to  include,  "I  further  certify  that  I 
have  fully  explained  to  the  defendant  the  nature  and  ele- 
ments of  the  charges  to  which  he  [the  defendant]  is  plead- 
ing." Whether  the  majority  in  Morgan  would  be  satisfied  with 
this  ritualistic  treatment  is  uncertain,  but  it  is  perhaps  the 
best  that  can  be  done  without  a  direct  and  time-consuming 
in-court  interrogation  of  the  accused  bv  thejudge  on  such 
sophisticated  concepts  as  felonious  intent.  Such  a  procedure 
would  not  only  tend  to  duplicate  the  function  of  defense 
counsel  but  also  undo  counsel's  labors  to  the  defendant's 
disadvantage. 

C.  E.  Hinsdale 
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Law  Enforcement 
Procedure 


And  now  for  a  quick  qui/  on  the  I  nited  States  Supreme 
Court. 
Check  one: 
I    I   The  Burger  Court  is  undoing  the  excesses  of  the  Warren 

Court. 
I    I  The  Burger  Court  is  undoing  the  advances  of  the  Warren 

Court. 
Q  The  Burger  Court  is  taking  off  in  directions  of  its  ou  n. 

□  All  of  the  above. 

□  None  of  the  above. 

In  the  area  of  criminal  procedure,  nobody  should  be  too  sure 
of  the  answer.  But  for  the  law  enforcement  officer,  "none  of 
the  above"  probably  comes  closest  to  the  truth. 

Hardly  anyone  would  have  answered  "all  of  the  above." 
About  the  Warren  Court  it  can  be  said  that  one  man's  exces- 
ses were  another  man's  advances.  And  not  man)  have  either 
accused  or  applauded  the  Burger  Court  lor  placing  new 
demands  on  law  enforcement  officers.  Nobody,  regardless 
of  what  he  thought  about  the  Warren  Court,  has  said  that. 

But  haven't  broadcasters  and  newspaper  columnists  and 
others  been  telling  us  that  the  Burger  Court  is  reversing  the 
Warren  Court's  positions  on  criminal  procedure?  They 
have,  but  they  have  been  misleading  us.  They  may  not  be 
out-and-out  wrong,  but  they  have  been  misleading. 

If  what  they  mean  is  that  the  Burger  Court  is  reversing  the 
trends  of  the  Warren  Court,  they  may  be  right,  but  even  that  is 
uncertain,  tor  who  is  to  sa\  what  the  Warren  Court  would 
have  done  in  a  particular  case?  Some  guesses  on  that  matter 
may  be  better  than  others,  but  they  are  still  guesses. 

We  can  say  with  certainty,  however,  that  there  is  almost 
nothing  that  the  Warren  Court  had  told  the  law  enforcement  officer 
to  do  that  the  Burger  Court  has  said  he  no  lunger  needs  to  do. 

The  Court's  decisions  on  law  enforcement  procedure  in 
the  last  year  (that  is,  the  fall  term  of  1975  and  the  spring  term 
of  1 976)  illustrate  this.  None  of  those  decisions  undoes  any  law 
ever  pronounced  by  the  Warren  Court,  although  sonic  ol 
them  shy  away  from  doing  things  that  some  people- 
feared — and  others  hoped — the  Warren  Court  might  even- 
tually have  gotten  around  to.  A  look  at  these  decisions  may 
give  us  a  better  notion  ol  hov\  the  Burger  Court  is  dealing 
with  the  law  that  the  Warren  Court  made. 

First,  a  very  important  distinction  must  be  kept  in  mind — 


the  dillei  cm  c  between  sa\  ing  wli.it  .i  i  ule  i^  .mil  ^iiii^  what 
will  happen  il  I  lit-  rule  is  broken,  for  example,  the  Court 
might  adopt  the  ink-  thai  an  officer  ma)  not  arrest  lor  a 
misdemeanor  not  committed  in  his  presence  unless  he  has  a 
warrant  or  unless  there  is  a  danger  of  escape  or  harm  il  no 
arrest  is  made  (ilus  ink-  is  alread)  in  effect  in  North 
Carolina).  But  even  v\  hen  the  rule  is  in  effect,  we  do  not  know 
what  will  happen  il  the  ride  is  violated.  Will  the  case  against 
the  defendant  be  dismissed?  Will  evidence  seized  after  the 
arrest  be  inadmissible  at  Ins  I  rial?  Will  the  offk  er  who  made 
the  arrest  be  subject  to  civil  liability?  The  answers  to  all  of 
these  questions  are  completely  independent  of  the  rule. 

Bearing  that  distinction  in  mind,  we  can  make  these  obser- 
vations about  the  Burger  Court: 

1)  It  has  reversed  or  "loosened"  almost  none  of  the  rules 
established  bv  the  Warren  Court  (o  govern  the  activities  of 
law  enforcement  officers. 

2)  It  has  refused  to  expand  the  rules  to  limit  activities  of  law 
enforcement  officers  further. 

3)  Under  the  Warren  Court  the  most  important  conse- 
quence of  breaking  the  rules  was  that  evidence  obtained 
by  violating  the  rules  was  inadmissible  in  court  — the 
"exclusionai  \  rule."  The  Burger  Court  has  moved  in  the 
direction  of  limiting  the  application  ol  the  exclusionary 
rule. 

All  of  these  observations  are  reflected  in  the  Court's  deci- 
sions on  matters  ol  law  enforcement  procedure  during  the 
last  vear. 


Arrest  without  warrant 

When  the  United  States  Supreme  Court  considers  the 
constitutionalit)  ol  an  arrest,  it  is  applying  the  command  of 
the  U.S.  Constitution's  Fourth  Amendment  that  "the  right  of 
the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not 
be  violated." 

That  provision  has  long  been  applied  differenlU  to  regu- 
late searches  for  things  from  the  way  it  is  applied  to  regulate 
seizures  of  persons.  For  a  search  for  things,  the  general  rule 
has  been  that  il  it  is  feasible  to  obtain  asearch  warrant  before 
carrying  out  the  search.  I  hen  I  he  warrant  must  be  obtained. 
On  the  other  hand,  no  similar  rule  has  applied  to  arrests,  or 
seizures  of  persons.  That  is,  arrests  have  ahvays  been  re- 
garded as  proper  when  made  without  a  warrant  even  under 
circumstances  when  time  was  available  to  obtain  a  warrant 
first. 

This  inconsistency  has  often  been  pointed  out,  and  many 
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observers,  noting  the  Warren  Court's  stress  on  the  impor- 
tance of  obtaining  a  warrant  before  making  a  search,  antici- 
pated that  that  Court  would  extend  that  idea  to  arrests, 
permitting. in  an  est  without  a  warrant  only  if  taking  the  time 
to  obtain  a  warrant  would  result  in  the  suspects  avoiding 
arrest. 

In  U.S.  v.  Watson,  46  L.  Ed.  2d  598  (1976),  the  Burger 
Court  had  the  opportunity  to  consider  this  discrepancy.  In 
that  case,  a  postal  inspector  had  ample  reason,  based  upon 
the  reports  and  activities  of  a  reliable  informer,  to  arrest  the 
defendant  for  the  felonious  theft  of  credit  cards  from  the 
United  States  mails.  Although  the  inspector  had  ample  time 
to  obtain  a  warrant  for  the  defendant's  arrest,  he  went  to  the 
public  restaurant  where  the  defendant  was  know  to  be.  ar- 
rested him.  and  removed  him  to  the  street  to  complete  the 
arrest  process. 

The  federal  statute  under  which  the  postal  inspector  had 
authority  to  make  the  arrest  clearh  authorized  such  an  arrest 
without  a  warrant.  The  question  was  whether  the  procedure 
authorized  bv  the  statute  was  constitutional.  ( North  Carolina 
also  has  a  statute  providing  that  arrests  for  felonies  ma\  be 
made  without  a  warrant  even  though  there  is  ample  time  to 
obtain  a  warrant  first.) 

The  Court  upheld  the  federal  arrest  statute  and  with  it  the 
arrest  laws  of  most  states.  It  made  almost  no  attempt  to 
reconcile  this  result  with  the  approach  applied  in  search 
cases — requiring  that  a  warrant  be  used  absent  special  cir- 
cumstances. Instead,  it  relied  upon  the  long  and  undisputed 
acceptance  i  >f  felonv  arrests  without  warrant  and  refused  to 
overturn  a  N  mg-standing  and  consciously  accepted  tradition. 

But  the  Court  carefully  avoided  suggesting  how  it  might 
answer  a  related  and  verv  important  question:  What  if  the 
person  arrested  had  not  been  in  a  public  place  but  in  the 
privacy  of  his  own  homer  In  that  uw.  would  it  be  necessary 
to  have  a  warrant  before  arrest  if  the  opportunity  to  obtain  it 
in  advance  had  been  present? 

Later.  in  U.S.  i .  Santana,  49  L.  Ed.  2d  300  I  197  i.  the  C,  mrt 
had  an  opportunity  to  inch  up  on  that  question.  In  this  case, 
federal  officers  had  ample  grounds  to  arrest  the  defendant 
for  a  felonious  sale  of  drugs,  but  instead  of  obtaining  a 
warrant,  the)  made  the  arrest  immediately  without  a  war- 
rant. The  significant  difference  between  this  and  the  Watson 
case  was  that  the  officers  first  encountered  the  defendant  as 
she  stood  at  the  threshold  of  her  home.  Before  the  officers 
could  make  the  arrest,  she  had  retreated  inside,  w  here  thev 
followed  and  arrested  her. 

The  Court  upheld  the  validitv  of  tins  arrest,  but  again 
carefully  avoided  the  more  basic  question  of  whether  officers 
could  generally  enter  a  private  home  to  make  a  felony  arrest 
without  a  warrant.  Instead,  it  considered  onlv  whether  the 
arrest  could  lie  made  when  the  officers  First  encountered  the 
defendant  in  public  view  and  then  followed  her  into  a  private 
home.  With  this  approach  the  Court  was  able  to  uphold  the 
arrest,  using  fairly  well-established  principles  from  older 
cases. 

The  outcome  in  this  case  does  hint,  however,  that  when 
finally  faced  directlv  with  the  question  of  w  bethel  a  home 
may  be  entered  for  an  arrest  without  a  warrant,  even  when 
the  defendant  has  not  been  seen  outside  the  house,  the  Court 
will  hold  that  no  warrant  is  necessary. 

It  remains  possible,  though,  that  the  Court  would  uphold 


an  entry  for  such  an  arrest  onlv  when  the  officers  have  an 
arrest  warrant  or,  possibly,  only  a.  search  warrant. 

These  two  cases  illustrate  the  Burger  Court's  general  ap- 
proach  toward  decisions  of  the  Warren  Court.  Nothing  in 
either  case  rejects  any  decision  that  the  Warren  Court  had 
made.  Although  thev  are  not  reversals,  the  two  cases  appear 
to  be  conscious  refusals  to  follow  some  of  the  directions 
suggested  bv  the  Warren  Court.  But  even  that  conclusion 
mav  be  inaccurate.  It  is  far  from  clear  that  the  Warren  Court, 
faced  with  precisely  the  same  questions,  would  have  ruled 
differently;  the  practices  that  the  Court  declined  to  overrule 
are  ones  that  had  been  widely  established  and  about  which 
there  had  been  little  evidence  of  substantial  abuse. 

Inventory  of  impounded  vehicles 

In  a  chain  of  decisions  running  over  the  past  several  years, 
the  Court  has  dealt  with  the  extent  to  which  law  enforcement 
of tkers  mav  enter  and  inspect  automobiles  that  thev  have 
impounded.  These  decisions  have  attracted  little  public  at- 
tention but  are  of  great  practical  importance. 

In  general,  the  Court  has  recognized  that  once  a  law  en- 
forcement agencv  has  assumed  control  over  a  vehicle  (usu- 
ally because  its  driver  has  been  placed  under  arrest),  it  is 
reasonable  for  the  agencv  to  take  steps  to  prevent  personal 
property  from  being  stolen  from  the  vehicle,  to  protect  the 
agency  against  charges  that  its  officers  have  improperly 
taken  anything  from  the  vehicles  and  to  prevent  dangerous 
materials  in  the  car  from  falling  into  the  wrong  hands.  But 
despite  this  series  of  decisions,  the  Court  had  left  un- 
answered a  number  of  important  questions  about  the  scope 
of  the  inventory  of  an  impounded  automobile. 

In  South  Dakota  v.  Oppi  rm/in.  49  E.  Ed.  2d  1000  i  1976)  the 
Court  dealt  in  part  with  the  question.  Officers  in  Vermillion. 
South  Dakota,  towed  an  illegallv  parked  car  to 
their  impound  lot.  following  standard  procedures  for  de- 
termining when  a  car  should  be  towed.  The  impound  lot  was 
surrounded  bv  a  fairly  crude  fence,  but  on  occasion  it  had 
been  entered  and  items  had  been  stolen  from  the  cars  stored 
there.  The  towed  automobile  was  locked,  but  officers  who 
saw  it  at  the  lot  could  see  a  watch  on  the  dashboard  and  other 
personal  property  in  the  back  seat. 

In  accordance  with  routine  procedures  in  such  cases,  of- 
ficers entered  the  car  and  made  an  inventory  of  its  contents. 
The  procedure  included  opening  the  unlocked  glove  com- 
partment, where  thev  found  a  bag  of  marijuana.  All  of  the 
tar's  contents,  including  the  marijuana,  were  removed  and 
taken  to  the  police  department. 

The  defendant  was  later  charged  with  possession  of 
marijuana  and  convicted.  The  case  eventually  went  to  the 
Supreme  Court,  presenting  the  questions  of  whether  the 
procedures  for  inventorying  impounded  vehicles  can  in- 
clude entering  a  vehicle  that  is  locked  and  whether,  once  the 
vehicle  has  been  entered,  the  contents  of  a  closed  glove 
compartment  mav  properlv  be  examined. 

But  the  Court  tvpkallv  did  not  venture  far  bevond  what  it 
absolutely  had  to  decide  in  order  to  render  a  decision.  It  can 
be  said  on  the  basis  of  t  his  case  that  officers  who  have  lawfully 
impounded  an  automobile  mav  enter  that  automobile  and 
inventor)  its  contents,  including  the  contents  of  a  glove  com- 
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partment:  ( 1 )  if  the  impoundment  occurred  under  authority 
of  a  proper  law  and  under  routine  circumstances;  (2)  it  there 
is  some  danger  of  theft  from  the  impounded  automobile;  (3) 
if  department- wide  routine  procedures  call  fort  lie  inventor) 
of  the  contents  of  the  car  and  those  procedures  are  followed: 
and  (4)  if  the  glove  compartment  is  unloc  keel. 

Whether  the  outcome  of  the  case  would  have  differed  had 
one  of  those  factors  been  absent  is  not  c  leal .  And  it  is  not 
ileal  whether  the  locked  trunk  of  the  automobile  could 
properly  have  been  entered  to  inventory  its  contents.  (The 
police  in  this  case  had  not  tried  to  enter  the  Hunk  and  had 
merel)  noted  on  their  inventor)  form  tli.it  the  trunk  was 
locked.) 

These  questions  remain  to  be  answered,  hut  the  implica- 
tion of  the  case  is  that  the  procedure  followed  in  n  would  be 
accepted  in  almost  all  circumstances,  even  without  a  showing 
of  some  danger  that  the  vehicle  would  be  broken  into.  On  the 
other  hand,  it  seems  likelv  that  the  Court  would  not  have 
upheld  a  forcible  entry  into  either  the  glove  compartment  or 
the  trunk  of  the  automobile;  justification  of  such  an  entr\  on 
the  grounds  of  protecting  its  contents  from  theft  would  have 
been  much  more  strained.  But  what  the  effect  on  this  case 
would  have  been  if  ne>  personal  property  had  been  visible 
inside  the  automobile  is  less  certain.  Resolution  of  that  ques- 
tion must  await  another  case. 

Those  who  feel  that  any  affirmation  of  the  legality  of 
police  conduct  is  a  rejection  of  the  Warren  Court  tradition 
probably  would  lump  this  case  with  those  "reversing"  t lie- 
trends  of  the  Warren  Court.  On  the  other  hand,  none  of  the 
specific  decisions  of  the  Warren  Court  suggests  that  it  would 
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have  held  otherwise.  In  fact,  in  mam  ways,  the  Burger 
Conn's  cxlicincU  limited  decision  in  this  ease  (apparentlv 
continuing  to  insist  upon  the  importance  of  following  estab- 
lished, regular  procedures,  for  example)  suggests  that  it  is 
echoing  the  themes  first  sounded  by  the  Warren  Court  in 
cases  dealing  with  the  inventory  of  impounded  vehicles. 

Consent  to  search 

While  the  Warren  Court  moved  to  impose  strict  standards 
to  be  met  before  a  person  could  be  regarded  as  having 
waived  his  right  to  remain  silent  in  the  face  of  police  ques- 
tioning, it  had  never  addressed  that  question  as  applied  to  a 
waiver  of  the  right  to  be  free  from  unjustified  search.  Thus, 
the  wa\  was  left  open  tor  the  Burger  Court  to  hold  in 
Schneckloth  v.  Bustamonte  (1970)  that  no  specific  warnings 
were  required  before  a  person  could  waive  his  right  to  be 
free  from  unreasonable  search.  Even  in  that  case,  however, 
the  Court  carefully  avoided  suggesting  how  it  would  have 
decided  if  the  defendant  had  been  under  arrest,  rather  than 
free,  when  he  consented  to  the  search. 

As  a  second  issue  in  U.S.  v.  Watson,  discussed  above,  the 
Court  finally  approached  this  question.  In  Watson,  the  de- 
tendant  was  under  attest  when  he  consented  to  a  search  of 
his  automobile.  The  Court  declined  to  apply  a  more  strin- 
gent standard  to  obtaining  a  consent  from  an  arrested  per- 
son than  was  required  from  a  person  not  under  arrest,  hold- 
ing merely  that  the  same  standards  applied  in  Watson  as 
applied  in  Schneckloth. 

Perhaps  about  this  case,  more  than  many  of  the  others 
decided  by  the  Court  this  year,  it  may  accurately  be  said  that 
an  important  theme  of  the  Warren  Court  has  been  reject- 
ed— that  is.  the  need  to  make  sure  that  a  defendant  under- 
stands his  rights  before  he  waives  them,  especially  when  he  is 
in  the  custod)  of  law  enforcement.  But  diis  decision  cannot 
be  characterized  as  one  that  reverses  any  rule  established  by 
the  Warren  Court.  Rather,  the  Warren  Court  had  simpK 
never  spoken  to  this  issue;  it  had  had  no  opportunity  to 
establish  a  title,  and  ihus  the  Burgei  (  ourl  was  breaking 
ground,  regardless  of  how  it  ruled. 


Confessions 

Probably  the  case  that  best  symbolizes  the  Warren  Court  in 
the  area  of  law  enforcement  procedure  is  Miranda.  Rarely 
does  the  general  public  know  the  name  of  a  court  decision, 
but  Miranda  is  known  to  many  citizens  who  otherwise  pay 
little  attention  to  the  Supreme  Court  and  to  almost  anyone 
remoteh  i  ounce  led  with  law  enforcement,  even  those  who 
would  be  hard  pressed  to  name  another  U.S.  Supreme  Court 
case.  Miranda  represents  the  heights  and  the  depths  of  the 
Warren  Court,  depending  on  the  point  of  view  about  the 
Court's  role.  Therefore,  any  case  that  provides  the  oppor- 
tunity for  the  Burger  Court  to  deal  with  the  Miranda  ilee  ision 
is  particularly  significant.  Two  such  cases  arose  this  year. 

Miranda  had  provided  that  a  confession  or  admission  was 
admissible  in  a  c  i  iinin.il  case  only  if  the  defendant  had  been 
specifically  advised  of  his  rights  with  respect  to  interrogation 
and  had  specifically  either  waived  those  rights  or  been  first 
afforded  those  lights  that  he  claimed.  That  much  of  the 
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Miranda  rule  is  almost  universally  known.  What  is  more 
frequentl)  forgotten,  however,  is  that  the  Miranda  rule 
applies  onlv  to  confessions  or  admissions  that  result  from  an 
"in-custodv  interrogation." 

Inevitably,  the  question  of  when  the  interrogation  is  "in 
custody"  has  been  much  litigated  since  the  original  Miranda 
decision.  InBeckwith  v.  i'.S.  48  L.  Ed.  2d  1  (1976),  the  Burger 
Court  considered  this  question  further.  In  that  case  the 
defendant  had  been  convicted  ol  tax  fraud,  partlv  on  the 
basis  of  admissions  he  had  made  while  talking  with  Internal 
Revenue  Service  agents  in  his  own  home.  The  interview  was 
admittedly  nonthreatening.  and  none  of  those  participating 
in  the  interview,  including  the  defendant,  thought  that  he 
was  "in  custody" — they  all  thought  that  the  conversation  was 
friendlv  and  thai  he  could  have  walked  awav  at  au\  time. 
Nevertheless,  on  appeal  the  defendant  argued  that  the  ques- 
tioning in  this  case  was  the  equivalent  of  being  "in  custody" 
when  the  agents  had  focused  their  attention  on  him  as  a 
suspect  and  were  specifically  seeking  evidence  of  tax  fraud 
against  him. 

The  Court  rejected  this  argument  and  emphasized  that 
iheMiranda  rule  would  not  apply  unless  the  defendant  being 
questioned  had  "been  taken  into  custody  or  otherwise  de- 
prived of  his  action  in  any  significant  way,"  or  at  least  unless 
there  were  some  "special  circumstances  .  .  .  'where  the  be- 
havior of  law  enforcement  officials  was  such  as  to  overbear 
petitioner's  will  to  resist' 

Does  that  decision  reject  the  spirit  of  the  Warren  Court? 
Possibly,  but  not  certainly.  It  clearly  does  not  reverse  any- 
thing the  Warren  Court  had  staked  itself  out  on:  the  Warren 
Court  had  never  applied  the  Miranda  rule  to  a  situation  in 
which  the  defendant  was  not  "in  custody." 

The  other  case  requiring  an  application  of  tin-  Miranda 
rule  was  Michigan  v.  Moseley,  46  L.  Ed.  2d  313  ( 1975).  Under 
the  Miranda  rule,  it  is  clear  that  once  a  defendant  being 
questioned  indicates  that  he  is  unw  tiling  to  answer  questions 
or.  if  he  has  already  answered  some  questions,  that  lie  is 
unwilling  to  answer  any  more,  law  enforcement  officers  are 
obliged  to  stop  their  questioning.  The  Moseley  case  raised  a 
variation  on  this  theme.  Here,  officers,  after  arresting  the 
defendant  for  robbery,  scrupulously  followed  the  Miranda 
requirements;  they  advised  the  defendant  of  his  rights  and 
immediatelv  stopped  their  questioning  when  he  indicated 
that  he  no  longer  wished  to  answer  questions.  Thev  then  left 
him  alone,  but  a  couple  of  hours  later  another  officer  with 
questions  about  a  different  offense  returned  to  the  defen- 
dant, again  went  through  the  full  Miranda  procedure,  and. 
when  the  defendant  indicated  a  willingness  to  talk,  asked 
him  questions.  This  time,  the  defendant  made  damaging 
admissions  that  were  later  used  in  evidence  against  him. 

Thus  the  question  this  case  brought  before  the  Court  was 
whether  questioning  can  ever  be  renewed  once  a  defendant 
has  taken  advantage  of  the  Miranda  rights.  To  put  it  another 
way,  is  a  defendant  who  has  once  claimed  his  Miranda  rights 
immune  from  ,m\  probes  to  determine  whether  he  might 
have  changed  his  mind?  The  Court  said  that  he  is  not:  the 
second  round  of  interrogation  was  acceptable  and  the  admis- 
sion was  usable  as  evidence. 

Characteristically,  the  Court  seemed  unwilling  to  let  the 
cat  completeh  out  of  the  bag.  It  made  some  point  of  observ- 
ing that  the  second-round  questioning  was  done  by  a  detec- 


tive other  than  the  one  who  had  first  tried  to  question  the 
defendant  and  that  his  questions  were  about  an  offense 
different  from  the  one  the  first  questions  were  asked  about. 
Therefore,  it  is  not  clear  whether  the  evidence  would  have 
been  admissible  had  it  been  the  first  detective  returning  to 
repeat  the  same  questions  he  asked  the  first  time  around. 
I  he  Court  did  make  clear,  however,  that  the  lapse  of  two 
hours  was  important  in  that  it  permitted  a  dissipation  of  any 
coercive  effect  of  the  first  interrogation:  "[T]his  is  not  a  case, 
therefore,  where  the  police  failed  to  honor  a  decision  of  the 
persi  >n  in  custodv  to  cut  off  questioning  either  b\  refusing  to 
disc  i  intinue  the  interrogation  upon  request  or  by  persisting 
in  repeated  efforts  t<  i  wear  di  iwn  his  resistance  and  make  him 
change  his  mind.  In  contrast  to  such  practices,  the  police 
here  immediately  ceased  the  interrogation,  resumed  ques- 
tioning onlv  after  the  passage  of  a  significant  period  of  time 
and  the  provision  of  a  fresh  set  of  warnings,  and  restricted 
the  second  interrogation  to  a  crime  that  had  not  been  a 
subject  of  the  earlier  interrogation." 

Again,  this  decision  represents  at  most  a  rejection  of  the 
spirit  of  some  of  the  Wanen  Court's  decisions,  but  not  a 
rejection  of  am  rule  that  had  been  established. 


Self-incrimination 

"No  person  .  .  .  shall  be  compelled  in  am  c  riminal  case  to 
be  a  witness  against  himself."  That  command  of  the  Fifth 
Amendment  to  the  United  States  Constitution  has  produced 
some-  of  the  most  important  and  interesting  Supreme  Court 
cases  on  law  enforcement  procedure,  including  theMiranda 
case  discussed  above.  I  he  Fifth  Amendment  does  not  forbid 
the  use  of  self-incriminatory  material:  it  merely  prohibits  the 
use  of  "compelled"  self-incriminatory  material.  The  case  of 
Andresen  v.  Maryland,  49  I..  Ed.  2d  627  ( 1976)  focused  atten- 
tion on  the  question  of  compulsion. 

In  that  case,  officers  with  a  valid  search  warrant  entered 
the  office  of  an  attorncv  w  ho  was  being  investigated  tor  land 
fraud.  From  his  tiles  thev  seized  papers,  described  in  the 
warrant,  that  proved  to  be  damaging  evidence  against  him  in 
his  subsequent  trial  for  the  fraud.  The  records  were  ones  he 
himself  had  maintained,  which  led  to  his  claim  that  thev  were 
improperly  used  against  him  at  trial  because  their  use  consti- 
tuted self-incrimination. 

The  Supreme  Court  rejected  this  claim  and  in  doing  so 
focused  its  attention  mi  the  word  "compelled"  in  the  Fifth 
Amendment.  The  Court  emphasized  that  the  defendant  was 
in  in  i  way  compelled  to  produce  the  self-incriminating  mate- 
rial: the  material  was  maintained  voluntarily  and  the  defen- 
dant had  not  been  compelled  to  bring  it  forward,  for  it  had 
been  obtained  in  a  search  in  which  the  officers  themselves 
obtained  the  material.  The  Court  did  recognize,  however, 
that  had  the  same  papers  been  sought  by  subpoena,  thus 
compelling  the  defendant  to  bring  them  forward  and  "au- 
thenticate" the  incriminating  information,  the  procedure 
in.n  well  have  violated  the  Fifth  Amendment. 

What  if  the  material  seized  had  been  not  business  records 
but  private  letters  or  a  diarv  ?  As  it  dici  so  often  this  year.  I  he- 
Court  carefully  avoided  saving  anything  that  would  indicate 
its  judgment  on  this  different  question.  However,  it  is  dif- 
ficult to  understand,  in  the  light  of  the  Court's  focus  on  the 
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word  "compelled,"  uli.u  difference  the  nature  ol  the  mate- 
rial could  have  made. 

In  another  case,  Fishei  v.  U.S.,  48  L.  Ed.  2d  39  (1976),  the 
Court  also  directed  its  attention  to  the  "compulsion"  neces- 
sary to  violate  the  constitutional  prohibition  against  com- 
pelled self-incrimination.  In  this  ease,  the  defendant  had 
mined  over  to  his  attorne)  work  papers  prepared  In  his 
accountant.  It  was  those  papers  that  were  obtained  from  the 
attorne)  In  an  Internal  Revenue  Service  summons.  Anion" 
the  important  decisions  made  in  this  case  was  the  Court's 
"conclusion  that  the  defendant  could  not  claim  that  he  had 
been  compelled  to  incriminate  himself,  because  the  onl) 
compulsion  in  the  case  was  directed  against  his  attorney,  nol 
the  defendant  himself.  Thus  the  Court  again  indicated,  as  it 
did  in  theAndresen  i.isc,  its  inclination  to  pay  strict  attention 
to  the  precise  wording  of  the  constitutional  protection  being 
claimed  l>\  the  defendant. 

Again,  nothing  in  either  of  these  cases  rejected  a  previous 
decision  b\  the  Warren  Court.  On  the  other  hand,  it  ma\  well 
be  argued  that  the  Court  showed  itself  less  willing  than  the 
Warren  Court  to  apply  the  Fifth  Amendment  generously. 


Application  of  the  exclusionary  rule 

An  early  landmark  of  the  Warren  Court  in  a  criminal 
procedure  was  Mappv.  Ohm.  6,  L.  Ed.  2d  1  OS  1  (1961).  That 
case  established  that  evidence  seized  illegally  bv  state  or  local 
officers  could  not  be  used  as  evidence  in  a  criminal  case  in  the 
state's  courts.  A  recurrent  theme  of  the  Burger  Court  has 
been  a  distrust  of  that  exclusionary  rule.  The  Court  has  for 
years  refused  to  extend  the  exclusionary  rule  to  any  situation 
in  which  its  use  had  not  previously  been  established.  (It  had, 
for  example,  approved  the  use  of  illegally  seized  evidence 
before  a  grand  jury  although  the  evidence  could  not  be  used 
in  the  trial  itself.)  It  continued  that  trend  this  year  and  also 
denied  ap  plica  ton  of  the  exclusionary  rule  in  a  forum  where 
its  use  has  long  been  customary. 

The  Burger  Court  has  consistently  looked  to  the  so-called 
deterrent  purpose  of  the  exclusionary  rule  to  determine  the 
extent  to  which  the  rule  should  be  applied.  That  is,  it  has 
argued  that  the  central  reason  lot  having  an  exclusionary 
rule  is  to  remove  the  incentive  for  a  police  officer  to  make  an 
illegal  search:  il  he  cannot  use  in  evidence  materials  he  has 
illegally  seized,  he  will  try  to  avoid  illegal  seizures.  The  Court 
has  examined  each  case  in  which  a  defendant  has  sought  to 
apph  the  exclusionary  rule  to  determine  whether  its  applica- 
tion in  that  instance  would  serve  its  deterrent  purpose.  Using 
that  approach,  it  has  found  few  cases  in  which  any  deterrent 
purpose  is  advanced  by  excluding  evidence  other  than  in  the 
principal  trial  of  the  case. 

This  theme  was  echoed  in  U.S.  v.Janis,  49  L.  Ed.  2d  1046 
( 1976).  in  which  the  Court  decided  that  even  if  evidence  has 
been  illegally  seized  by  state  officers,  it  still  may  be  used  in  a 
federal  civil  proceeding.  This  result  seems  hardly  surprising 
in  light  of  the  Court's  handling  of  the  issue  in  previous  cases, 
but  il  does  confirm  that  the  Court  will  consider  nothing  Other 


than  the  detei  rent  effect  in  applying  the  exclusionar)  rule-, 
but  iliis  case,  like'  the  others  we  have  looked  at.  does  not 
represent  an  overturning  <  >l  an)  rule-  established  In  i  be  Wat  - 
ten  (  inn  t. 

( >n  thcoilic  i  band.  I  lie  important  case  of  Stone  v.  Powell,  49 
I..  Ed.  2d  1067  (1976),  does  seem  to  indicate  a  reversal  of 
direction.  Although  in  a  technical  sense  this  case  overrules 
no  previous  decision,  as  a  practical  matter  it  puts  the  brakes 
on  a  widely  accepted  practice  that  had  been  established  with- 
out an)  specific  court  decision  approving  it. 

Habeas  corpus  proceedings  is  a  process  by  which  a  person 
who  has  been  convicted  in  state  court  may,  in  some  cir- 
cumstances, seek  recourse  in  federal  courts.  A  general 
ground  tor  a  defendant  to  seek  such  recourse  is  that  he  is 
being  held  "in  c  ustodv  in  violation  ol  the  Constitution  oi  laws 
ol  the  United  Slates."  This  has  widely  been  read  to  mean  that 
il  evidence  has  been  improperly  admitted  into  evidence 
against  him  when  it  had  been  obtained  in  violation  of  the 
U.S.  Constitution,  the  defendant  is  entitled  to  his  release 
upon  establishing  that  fact  in  habeas  corpus  proceedings  in 
federal  court.  That  assumption  was  destroyed  in  this  case. 

lhe  Court  said  thai  "where  the  state  has  provided  an 
opportunit)  foi  full  and  fair  litigation  of  the  Fourth 
Amendment  claim,  a  state  prisoner  may  not  be  granted 
federal  habeas  corpus  relief  on  the  ground  that  evidence 
obtained  in  an  unconstitutional  search  or  seizure  was  intro- 
duced at  bis  I  rial."'  It  explained  that  this  decision  does  not 
mean  that  a  defendant  ma)  not  claim  in  habeas  corpus  pro- 
ceedings that  he  has  been  unconstitutionally  searched,  but  it 
docs  mean  that  even  II  the  federal  court  finds  a  Fourth 
Amendment  violation,  it  need  not  apply  the  exclusionary 
rule. 

The  Court  based  its  decision  on  its  finding  that  no  deter- 
rent effect  would  be  served  bv  excluding  evidence  in  habeas 
corpus  proceedings,  lhe  practical  effect  seems  to  be  that 
there  will  be  far  less  opportunit)  or  incentive  for  seeking  to 
have  the  federal  courts  second-guess  state  courts'  judgments 
on  whether  a  search  was  legal. 

It  is  important  to  reinforce  the  point  that  this  decision  in 
no  way  changes  the  rules  the  law  enforcement  officer  must 
follow  in  making  a  search.  It  means  onh  that  there  is  one  less 
opportunity  for  a  defendant  to  seek  to  have  evidence 
excluded  from  consideration.  An  illegal  search  is  still  likely  to 
result  in  exclusion  at  trial  ol  an)  evidence  obtained.  A  law 
enforcement  officer  can  hardly  afford  to  be  less  careful  in 
observing  the  rules  ol  the  law  of  search  simply  because  il  is 
less  likely  that  the  federal  court  will  review  the  search  during 
habeas  corpus  proceedings. 

Also,  it  seems  to  be  true  that  if  the  defendant  has,  in 
essence,  waived  his  right  to  complain  about  an  illegal  scare  h 
bv,  for  example,  failing  to  make  a  pretrial  motion  when  that 
pretrial  motion  is  required  by  North  Carolina  law,  he  will  be 
regarded  as  having  had  an  opportunity  for  a  lull  and  fair 
hearing  in  state  courts  and  thus  be  precluded  from  seeking 
review  ol  that  question  by  habeas  corpus  proceedings  in 
federal  court. 

Douglas  R.  Gill 
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Personnel 

Wage  and  Hour  Law  not  applicable  to 
state  and  local  governments 

Background.  In  1938  Congress,  exercising  its  constitu- 
tional power  to  regulate  commerce,  enacted  the  Fair  Labor 
Standards  Act.  which  set  minimum  wages  for  most  private 
employers  and  required  them  to  pa\  employees  time-and- 
a-half  for  hours  worked  over  40  a  week.  In  1966  FLSA 
coverage  was  extended  to  certain  emplovees  of  state  and 
local  governments,  namelv.  employees  of  state  hospitals,  in- 
stitutions, and  schools.  That  Congress  had  the  constitutional 
authority  to  make  that  extension  was  upheld  bv  the  Supreme 
Court  in  1968  in  Maryland  v.  Wirtz. 

In  1 974  Congress  further  extended  the  federal  minimum 
wage  and  maximum  hour  provisions  to  include  most  state 
and  local  government  emplovees.  The  minimum  wage  pro- 
vision did  not  generate  great  concern  since  most  states  have 
their  own  legislation  requiring  about  the  same  wage,  but  the 
overtime  provisions  horrified  local  government  officials. 
Cities  and  counties  provide  several  services,  such  as  police 
and  fire  protection,  which  must  operate  24  hours  a  dav,  and 
this  means  work  schedules  that  are  difficult  to  reconcile  with 
the  FLSA.  Although  the  1974  amendments  allowed  work- 
weeks greater  than  40  hours  for  police  and  firemen,  federal 
regulations  requiring  overtime  wages  rather  than  compen- 
satory time  off  would  necessitate  substantially  greater  ex- 
penditures bv  local  governments.  In  response,  the  National 
League  of  Cities,  the  National  Governors'  Conference,  19 
states,  and  four  local  governments  joined  in  a  court  chal- 
lenge of  the  extension.  They  won  in  National  League  of  Cities 
v.  Usery,  49  L.Ed.  2d  245  I  1976).  decided  b\  the  Supreme 
Court  lastjune  24.  As  part  of  that  decision,  they  got  Maryland 
v.  Wirtz  reversed. 

The  Court's  decision.  Counsel  for  the  Secretary  of  Labor, 
Mr.  Usery,  argued  that  Congress  has  the  authority  to  set 

wages  and  hours  of  state  and  local  emplovei  s  according  to 
Article  I.  Section  8.  of  the  Constitution,  which  empowers  it 
"to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes.''  A  five-member 
majority  of  the  Court  held,  however,  that  the  commerce 
i  l.i  use  power  of  Congress  dues  not  extend  to  regulating  the 
"integral  governmental  functions"  of  the  states.  The 
employment  of  workers  to  provide  governmental  services  is 
just  such  a  governmental  function,  and  each  state  is  entitled 


to  make  its  own  decisions  about  how  to  carry  out  that  func- 
tion free  from  congressional  interference.  Congress  may  not 
judge  for  the  states  the  wages  and  hours  needed  to  recruit 
and  hold  state  emplovees.  The  same  rule  applies  to  local 
governments,  which  are  the  creations  of  the  states. 

In  reaching  this  decision,  the  majority,  with  Justice  Rehn- 
quist  as  spokesman,  substantially  boosted  the  states  in  their 
struggle  to  hold  their  own  with  Washington.  In  effect,  the 
majoritv  recognized  that  the  federal  system  requires  a  con- 
stitutional doctrine  of  intergovernmental  immunity.  The 
source  of  this  doctrine  is  the  Tenth  Amendment  provision 
that  the  "powers  not  delegated  to  the  United  States  bv  the 
Constitution  .  .  .  are  reserved  to  the  states  . . .  ."  That  lan- 
guage declares  that  Congress  cannot  exercise  its  granted 
powers  (such  as  regulation  of  commerce)  in  a  manner  that 
would  impair  the  state'  integrity  or  their  ability  to  function 
effectively  in  the  federal  system. 

One  characteristic  of  a  state's  integrity  or  sovereignty  is  its 
power  to  set  wages  and  hours  for  those  hired  to  carrv  out 
governmental  functions.  The  question  for  the  Court  was 
whether  the  power  to  determine  wages  and  hours  is  essential 
to  the  separate  and  independent  existence  of  the  state.  In 
finding  that  is.  Rehnquist  pointed  out  some  likelv  conse- 
quences of  compliance  with  FLSA:  Nashville  would  have  to  pav 
police  and  firemen  S938.000  per  year  more  in  overtime: 
California  has  alreadv  reduced  highwav  patrol  training 
hours  from  2.080  to  960  because  training  time  must  be 
compensated  under  FLSA:  and  the  budget  crunch  caused  bv 
FLSA  requirements  has  prompted  Inglewood.  California,  to 
curtail  its  program  to  find  employment  for  blacks  and  wom- 
en. Almost  all  cities  would  have  to  radically  restructure  police 
and  firemen's  workweeks.  These  examples  show  that  state 
and  local  governments  would  be  severely  restricted  bv  the 
FLSA  in  how  the)  provide  governmental  services.  Nor 
would  thev  be  able  to  experiment  with  hiring  untrained 
temporal  v  workers  and  paving  them  less  than  the  minimum 
wage,  or  giving  summer  employment  to  teenagers  at  less 
than  the  federal  minimum.  In  the  majoritv  view,  if  Congress 
took  awav  the  states'  authority  to  make  those  decisions,  there 
would  be  little  left  of  their  separate  and  independent  exis- 
tence. 

The  Court  did  not  understate  the  effect  of  its  holding.  It 
was  explicit  that  Maryland  v.  Wirtz  was  overruled,  leaving 
hospital,  institutional,  and  school  employees  also  outside  the 
coverage  of  the  FLSA. 

Blackmun's  opinion.  Although  he  joined  in  Rehnquist's 
majority  opinion.  Justice  Blackmun  also  issued  a  concurring 
opinion  that  mav  be  critical  in  future  cases.  He  interprets  the 
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majority  opinion  as  not  creating  an  absolute  barrier  against 
congressional  interference  with  the  states'  governmental  op- 
erations, but  assumes  that  the  Court  is  adopting  a  balancing 
test,  and  that  when  the  federal  interest  is  demonstrably 
greater  than  that  of  the  slate,  such  as  in  environmental 
protection.  Congress  has  the  power  to  act  even  if  it  interferes 
with  a  state  governmental  function.  Blai  kmun's  com  urring 
opinion  may  make  him  the  swing  vote  in  future  dec  isions  on 
federal-state  power,  which  makes  Ins  balancing  test  all  the 
more  important. 

The  dissents.  Justice  Brennan's  dissenting  opinion  argues 
strongly  that  this  decision  is  being  made  in  the  wrong 
forum — that  it  is  a  political  rather  than  a  judicial  decision.  In 
his  view  the  Tenth  Amendment  does  not  support  the  major- 
ity at  all.  The  amendment  onl\  dec  lares  the  existing  relation- 
ship between  federal  and  state  governments;  the  meaning  of 
the  amendment  is  that  Congress  ma\  not  invade  state 
sovereignty  by  exercising  powers  not  delegated  to  it  in  the 
Constitution.  Congress  has  been  delegated  power  with  re- 
gard to  commerce.  Restraints  on  congressional  use  of  that 
power  are  to  be  found  in  the-  political,  not  the  judicial,  pro- 
cess. The  states  are  fully  capable  of  protecting  themselves  in 
that  forum;  indeed.  Congress  is  composed  of  elected  rep- 
resentatives from  the  states.  By  adopting  the  balancing  test 
suggested  bv  Blackmun.  the  Court  would  be  taking  over  a 
function  intended  for  Congress. 

Both  Brennan  and  Justice  Stevens  wonder  why  setting 
wages  and  hours  is  so  different  from  other  state  functions 
that,  unlike  other  conditions  of  employment  (tax  deduction, 
safety  conditions,  etc.),  it  may  not  be  touched  bv  the  federal 
commerce  power. 

Reaction.  State  and  local  government  officials  around  the 
country  expressed  delight  at  the  Court's  decision;  officials  of 
public  employees'  unions  were  dismayed.  In  addition  to  a 
substantial  savings  in  money,  governors,  mayors,  commis- 
sioners, and  managers  were  pleased  that  the  Court  so 
strongly  supported  the  independence  of  local  governments. 
What  concerned  the  union  officials,  in  addition  to  the  loss  of 
wage  and  hour  coverage,  was  the  apparent  death  blow  to 
pending  federal  legislation  that  would  require  states  to  col- 
lectively bargain  with  public  employees'  unions.  If  the  com- 
merce power  is  not  sufficient  to  support  federal  legislation 
on  wages  and  hours,  then  it  is  probably  not  sufficient  to 
support  legislation  requiring  bargaining  as  to  those  wages 
and  hours.  Comments  by  union  officials  after  the  decision 
indicate  that  the  unions  will  reduce  the  lobbying  of  Congress 
for  collective  bargaining  legislation  and  concentrate  instead 
on  boosting  local  union  membership  and  lobbying  state  legis- 
latures for  mandatory  collective  bargaining.  That  action  may 
be  necessary  for  self-preservation,  il  there  is  any  move  to 
repeal  state  collective  bargaining  laws  passed  in  order  to 
retain  local  control  when  it  seemed  the  Congress  was  about  to 
act. 

Questions.  Left  unanswered  by  National  League  of  Cities  is 
just  which  state  and  local  government  employees  are  now- 
excluded  from  the  FLSA.  According  to  the  decision,  the 
wage  and  hour  provisions  do  not  apply  if  the  employee's  job 
is  an  "integral  governmental  function.''  The  majority  listed 


several  such  services,  including  fire  prevention,  police  pro- 
tection, sanitation,  public  health,  and  parks  and  recreation. 
The  reversal  oi  the  1 1  irtz  decision  adds  hospital,  institutional, 
and  educational  services  to  the  list,  but  what  other  activities 
are  integral  governmental  functions? 

By  refusing  to  overrule  an  earlier  case,  the  majority  made 
it  clear  that  a  state's  operation  of  a  railroad  is  not  an  integral 
governmental  function  and  the  FLSA  would  cover  that  activ- 
ity. But  questions  still  remain  aboul  such  activities  as,  for 
example,  a  book  store  on  a  stale  university  campus,  a 
universit)  -opei  ated  mi  itel,  or  the  Ports  Authority.  Are  these 
integral  governmental  functions  not  covered  In  the  FLSA, 
or  do  thev  represent  governmental  intrusion  into  private 
enterprise  that  should  be  treated  like  private  employment? 
More  specific  federal  legislation  or  case  law  will  be  required 
to  answer  these  questions.  However,  North  Carolina  need 
not  be  as  concerned  as  other  states  since  local  governments 
here  are  engaged  in  lew  activities  that  are  not  traditionally 
governmental. 

A  more  serious  question  raised  by  the  decision  concerns 
the  effect  it  will  have  on  other  federal  legislation  regulating 
state  employment  practices.  Title  VII  of  the  Civil  Rights  Act 
of  1964  prohibits  state  and  local  governments  from  dis- 
criminating in  employment  on  the  basis  of  race,  sex.  or 
religion.  The  Equal  Pay  Act  oi  1963  prohibits  employers 
covered  bv  FLSA  from  paying  males  and  females  different 
wages  for  the  same  work.  And  the  Age  Discrimination  in 
Employment  Act  of  1967  makes  it  unlawful  for  governmen- 
tal employers  to  discriminate  against  people  between  40  and 
65  years  old.  May  Congress  regulate  state  employment  in 
these  ways,  or  is  National  League  of  Cities  a  precedent  for 
denying  the  applicability  of  these  provisions  to  state  and  local 
government? 

The  answer  to  that  question  may  turn  on  legal  subtleties. 
Congress  enacted  the  FLSA  amendments  under  its  power  to 
regulate  commerce.  The  Court  did  not  decide  whether  Con- 
gress has  authority  over  state  employment  practices  by  other 
specific  delegations  of  power  in  the  Constitution.  The  Four- 
teenth Amendment  gives  Congress  the  "power  to  enforce,  by 
appropriate  legislation,"  the  provisions  of  that  amendment, 
which  include  equal  protection.  This  specific  enforcement 
provision  mav  carry  more  punch  than  the  generally  stated 
commerce  power.  It  can  be  argued  that  all  the  federal  acts 
mentioned  above  were  intended  to  insure  equal  protection, 
which  would  make  them  valid  if  the  limitation  of  the  com- 
merce clause  does  not  applv  to  the  equal  protection  clause. 
Or.  perhaps  under  Justice  Blac  kmun's  balancing  test,  the 
federal  interest  in  eliminating  race,  sex.  and  age  discrimina- 
tion in  employment  is  greater  than  its  interest  in  minimum 
wages  and  maximum  hours,  and  outweighs  the  state  interest. 

A  case  decided  just  a  lew  days  after  National  League  of  Cities 
supports  the  Congress'  power  to  deal  with  job  discrimination 
through  the  equal  protection  clause.  InFitzpatrickv.  Bitzer,  49 
L.Ed.  2d  614  ( 1976),  the  Court  upheld  the  provisions  of  Title 
VII  that  allow  awards  of  backpay  against  discriminating  state 
employers  and  collection  of  attorney's  fees  from  states  found 
to  discriminate  in  employment.  To  reach  that  result,  the 
Court  implicitly  recognized  Congress'  authority  under  the 
Fourteenth  Amendment  to  deal  with  discrimination  in  state 
employment. 

Congress  could  circumvent  the  National  League  of  Cities 
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decision  bv  making  compliance  with  the  FLSA's  wage  and 
hour  provisions  a  condition  of  federal  contracts  and  grants 
widi  the  states.  Congress  would  be  attempting  to  accomplish 
indirectly  through  exercise  of  its  "spending  clause"  power 
what  it  could  not  achieve  directly  through  the  commerce 
power.  Whether  the  Court  will  accept  that  logic  is  uncertain. 
More  likelv,  though,  political  realities  will  keep  the  justices 
from  having  to  face  this  question.  The  National  League  of 
Cities  decision  is  very  popular  with  state  and  local  govern- 
ment officials,  who  probably  have  the  clout  to  block  any 
legislative  circumvention  of  the  decision. 

Other  effects.  The  most  unpredictable  consequence  of 
National  League  of  Cities  is  its  impact  on  federal-state  relations 
in  fields  other  than  labor  law.  The  majority  opinion  is  broad 
and  states  principles  that  could  substantially  limit  congres- 
si<  mal  powers  that  affect  state  actions.  It  would  be  dangerous 
to  speculate  where  the  decision  will  lead.  Undoubtedly  Na- 
tional League  of  Cities  will  be  cited  in  may  briefs  before  the 
Court  in  the  next  few  vears — the  result  we  have  to  wait  tor  is 
the  number  of  times  it  will  be  relied  upon  bv  the  justices 
themselves. 

Michael  Crowell 


Reverse  discrimination 

In  McDonald  v.  Santa  Fe  Trail  Transportation  Co.,  49  L.Ed. 
2d  493  1 1976i.  the  Supreme  Court  held  that  Title  VII  of  the 
Civil  Rights  Act  of  1964. 'the  employment  antidiscrimination 
section  of  that  act.  protects  white  persons  as  well  as  persons 
of  minority  races  from  employment  discrimination.  Al- 
though the  Court  does  not  explicidv  say  so,  the  clear  implica- 
tion of  the  holding  is  that  all  persons — whatever  their  race, 
sex.  national  origin,  or  religion,  and  not  solely  persons  in  the 
traditionally  protected  classes  (blacks,  women,  etc.) — receive 
the  same  protection  under  Title  VII.  Thus,  men  as  well  as 
women  who  claim  thev  have  been  discriminated  against  be- 
cause of  their  sex  are  entitled  to  protection  under  Title  VII. 
This  holding  is  not  revolutionary;  the  Equal  Employment 
Opportunity  Commission  has  rendered  similar  holdings  in 
its  decisions  for  several  vears.2  The  Supreme  Court's 
agreement  with  those  holdings,  however,  is  important  be- 
cause it  resolves  the  issue  of  the  applicability  of  Title  VI I  to 
majority  classes  in  the  highest  court  in  the  judicial  system. 
Without  this  clear  interpretation  from  the  Court,  lower 
courts  could  reach  conflicting  results  when  the  issue  appears 
in  future  litigation. 

McDonald  clearly  presented  the  issue  of  reverse  discrimi- 
nation in  its  pure  form;  the  employer  made  no  claim  that  it 
was  attempting  to  remedy  past  discrimination  against 
minorities,  which  presents  a  more  complicated  issue.  Three 
employees  of  the  Santa  Fe  Transportation  Co..  two  white 


and  one  black,  were  charged  with  stealing  part  of  a  shipment 
that  the  employer  was  transporting.  The  employer  promptly 
discharged  the  two  white  employees  but  retained  the  black 
employee.  The  white  employees  sued  the  employer  and  their 
local  union  under  Title  VII  and  other  civil  rights  laws,3 
alleging  that  the  employer  fired  them  and  the  union  ac- 
quiesced in  that  firing  because  of  their  race.  The  Supreme 
Court  agreed,  holding  that  if  the  employees  could  prove  that 
the  offense  thev  committed  was  used  as  a  pretext  to  fire  them 
for  racial  reasons,  thev  should  be  reinstated.  The  Court  did 
not  hold  that  persons  convicted  of  criminal  offenses  against 
an  employer  ma\  not  be  discharged;  it  only  held  that  the 
standards  used  to  discharge  any  employee  "must  be  applied 
alike  to  members  of  all  races." 

The  legal  principle  that  an  employer  may  not  use  an 
employee's  record  of  criminal  offenses  as  a  pretext  for  dis- 
charging him  for  racial  reasons  had  been  established  earlier 
in  McDonnell  Douglas  Corp.  v.  Green.  411  U.S.  791  (1973).  In 
that  case  the  employer  laid  off  a  black  civil  rights  activist  as 
part  of  a  general  cut-back.  The  former  employee.  Green. 
then  led  public  demonstrations  protesting  the  employer's 
hiring  and  discharge  practices.  Among  the  demonstrations 
in  which  Green  participated  was  a  "stall-in"  designed  to  block 
vehicular  access  to  the  employer's  plant.  As  a  result  of  his 
participation  in  the  stall-in.  Green  was  arrested.  He  pleaded 
guiltv  to  a  charge  of  obstructing  traffic.  Several  months  later 
the  employer  began  hiring  again,  but  refused  to  rehire 
Green  allegedly  because  of  his  criminal  activity.  Green  then 
sued  under  Title  VII. 

In  McDonnell  Douglas  the  Court  held  in  a  unanimous  opin- 
ion that  the  employer  could  refuse  to  hire  for  the  reason  it 
gave,  but  the  former  employee  had  the  right  to  prove  that  his 
record  of  criminal  offenses  was  used  as  a  pretext  to  cover 
racial  motives.  In  a  passage  that  was  quoted  in  McDonald,  the 
Court  stated: 

Especially  relevant  to  such  a  showing  (of  pretext) 
would  be  evidence  that  white  employees  involved  in 
acts  against  petitioner  (employer)  of  comparable  seri- 
ousness to  the  "stall-in"  were  nevertheless  retained  or 
rehired.  Petitioner  may  justifiably  refuse  to  rehire  one 
who  was  engaged  in  unlawful,  disruptive  acts  against 
it.  but  only  if  this  criterion  is  applied  alike  to  members 
of  all  races. 

Thus,  once  the  Court  established  that  Title  VII  protected 
whites  as  well  as  blacks,  the  case  was  an  easv  one.  Although 
the  employer  in  McDonald  tried  to  distinguish  McDonnell 
Douglas,  the  Court  held  that  the  two  fact  situations  were  so 
similar  that  the  holding  in  McDonnell  Douglas  applied  to 
McDonald.  Persons  outside  the  traditionally  protected 
classes — individual  whites  or  males — are  now  clearly  entitled 


l.§  U.S.C.  2000(e)  et  seq.  The  statute  prohibits  discrimination  in 
employment  bv  employers,  labor  unions,  apprentice  training  prog- 
rams, or  employment  agencies  against  employees,  union  members, 
or  applicants  on  the  basis  of  race,  color,  religion,  sex.  or  national 
origin.  42  U.S.C.  2000(e)  (2). 

2.  The  majority  opinion  in  McDonald  cites  several  opinions.  See 
U.S n.  7.  96  S.  Ct.  257S  n.  7. 


3.  In  addition  to  the  holding  under  Title  VII.  the  Court  found  that 
42  U.S.C.  §  1981.  applied  to  whites  as  well  as  blacks.  The  statute 
provides  that  "[a]ll  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  even  state  and  territory  to  make 
and  enforce  contracts  as  is  enjoyed  by  white  citizens  .  . .  ."  That 
holding  is  potentially  as  important  as  the  Tide  VII  holding  in 
McDonald:  it  is  not  discussed  in  this  article,  however,  because  of  the 
impact  of  the  Court's  construction  of  §  1981  will  be  in  the  private 
sector.  Other  statutes  that  prohibit  similar  discrimination  by  gov- 
ernments have  applied  to  whites  as  well  as  blacks  for  many  years. 
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to  a  remedy  under  Title  VII  if  they  can  prove  discrimination 
against  them  based  on  race  or  sex. 

The  holding  ol  McDonald  is  obviousl)  important;  however, 
the  Court  did  not  have  to  decide  the  reall)  tough  issue — 
reverse  discrimination  in  remedial  situations.  Lower  courts 
are  beginning  to  deal  with  this  issue,  and  il  will  have  to  be 
resolved  eventually  by  the  Supreme  Court. 

Perhaps  the  first  case  reaching  this  poinl  is  McAleer  v. 
American  Telephone  and  Telegraph  Co.4  McAleer,  a  male 
employee  of  AT&T,  brought  a  suit  in  federal  district  court  in 
Washington,  D.C.,  before  Judge  Cesell  alleging  that  he  was 
denied  a  promotion  because  of  his  sex.  Proving  that  fact  was 
a  relatively  easy  matter  because  A  IX:  1  had  entered  into  a 
collective  bargaining  agreement  that  would  have  insured 
McAleer's  promotion  because  of  his  seniority.  After  that 
collective  bargaining  agreement  was  signed,  however, 
AT&T,  along  with  several  unions  representing  its 
employees,  entered  into  a  consent  decree  with  several  gov- 
ernment agencies  enforcing  the  employment  antidiscrimi- 
nation laws.5  The  decree,  negotiated  under  the  supervision 
of  Judge  Higgenbotham  in  Philadelphia  federal  district 
court,  was  designed  to  remedy  what  the  agencies  contended 
was  discriminatory  treatment  of  women  and  minorities  in 
hiring  and  promotions.  To  remedy  the  past  discrimination, 
AT&T  agreed  to  use  certain  goals  and  timetables  for  promo- 
tion of  women  and,  if  necessary,  to  disregard  seniority  to 
insure  that  the  goals  were  met. 

That  AT&T  passed  over  McAleer  for  promotion  because 
of  the  seniority  override  was  not  disputed.  AT&T  argued, 
however,  that  it  should  not  be  found  liable  for  abiding  by  the 
terms  of  the  consent  agreement.  In  effect  AT&T  was  argu- 
ing that  a  member  of  a  majority  class  may  be  disadvantaged  if 
it  is  found  necessary  by  a  court  to  remedy  previous  employ- 
ment discrimination  directed  against  a  minority  class.  Judge 
Higgenbotham  agreed  with  this  argument  in  an  opinion  that 
dealt  with  numerous  objections  to  the  seniority  override 
raised  by  the  unions.  His  basic  argument  is  as  follows:  Title 
VII  cases  frequently  involve  subtle  system-wide  discrimina- 
tion. In  a  company  as  large  as  AT&T,  locating  the  individual 
victims  of  discrimination  would  be  a  very  difficult  job;  to 
insist  on  locating  them  would  either  seriously  reduce  the 
effectiveness  of  the  remedy  or  make  it  impossible.  Either  of 
those  results  would  frustrate  the  congressional  intent  of  Title 
VII  to  eliminate  barriers  to  equal  employment  opportunity 
and,  because  the  victims  of  discrimination  cannot  be  iden- 
tified, would  not  promote  the  alternative  intent  to  restore  the 
victims  to  the  economic  position  they  would  have  been  in  had 
they  not  been  discriminated  against.  Thus,  class  remedies 
are  necessary  to  insure  equal  opportunities  for  members  of 
the  previously  disadvantaged  class,  even  if  some  of  the  per- 
sons who  receive  benefits  are  not  victims  of  discrimination 
and  some  of  the  members  of  the  majority  class  are  personally 
innocent.  In  addition,  Judge  Higgenbotham  noted  that  the 
whites  or  males  may  not  be  entirely  innocent: 


have  achieved  on  their  own  the  jobs  to  which  the 
seniority  override  now  gives  them  access  and  many  of 
the  employees  represented  by  the  [union]  mav  well 
have  been  at  least  modest  beneficiaries  of  the  discrimi- 
nation the  Consent  Decree  .  .  .  seeks  to  remedy. 

Following  this  basic  argument  Judge  Higgenbotham  found 
that  the  consent  decree-  did  not  constitute  invalid  reverse 
discrimination. 

InMcAleer  Judge  Cesell  faced  a  sightly  different  issue.  He 
had  to  decide  not  whether  the  overall  remedial  program  was 
proper,  but  wlicthci  McAleer  had  a  remedy,  and  if  so,  what 
kind  of  remedy.  He  found  thai  A  I  &  Is  refusal  to  promote 
McAleer,  even  though  required  b\  the  consent  decree,  vio- 
lated McAleer's  Title  VII  right  to  be  free  from  discrimina- 
tion based  on  his  sex.  The  consent  decree  was  no  defense  for 
AT&T  because  il  was  necessary  only  because  AT&T  had 
previously  discriminated.  Accordingly,  he  ordered  AT&T  to 
pay  damages,  citing  as  authority  a  1976  U.S.  Supreme  Court 
decision,  Franks  v.  Bowman  Transportation  Co.,  47  L.Ed.  2d 
111  (  1976). 

In  Franks,  the  Conn  held  that,  in  constructing  a  remedy 
for  a  violation  of  Title  VII,  a  court  should  grant  seniority  to 
presently  qualified  applicants  who  were  discriminated 
against  retroactive  to  the  date  they  first  applied  for  a  posi- 
tion. Furthermore,  a  court  should  refuse  to  grant  such 
seniority  only  if  the  refusal  will  not,  if  applied  generally, 
frustrate  the  purpose  of  Title  VII — to  compensate  the  vic- 
tim of  unlawful  employment  discrimination  for  injuries  suf- 
fered and  to  insure  equality  of  employment  opportunity — 
and  then  only  il  the  judge  gives  reasons  for  his  action." 

One  of  the  arguments  made  in  Franks  for  the  position  that 
retroactive  seniority  should  not  always  be  presumed  a  valid 
remedy  was  that  seniority  rights  of  the  workers  already  hired 
(incumbents)  are  unreasonably  diluted  by  the  remedy.  The 
majority  of  the  Court  rejected  this  argument,  stating  that: 

.  .  .[DJenial  of  seniority  relief  to  identifiable  victims  of 
racial  discrimination  on  the  sole  ground  that  such  re- 
lief diminishes  the  ex  pec  i  at  ions  of  other,  arguably  in- 
nocent, employees  would  if  applied  generally  frustrate 
the  central,  make  y\  hole  objective  of  Title  VII  .  . .  there 
is  nothing  in  the  language  of  Title  VII,  or  in  its  legisla- 
tive history  to  show  that  Congress  intended  generally 
to  bar  this  form  of  relief  to  the  victims  of  illegal  dis- 
crimination ....  If  relief  under  Title  VII  can  be  de- 
nied merely  because  the  majority  group  of  employees, 
who  have  not  suffered  discrimination,  will  be  unhappy 
about  it,  there  will  be  little  hope  of  correcting  the 
wrongs  to  which  the  Act  is  directed. 

Judge  Cesell,  in  McAleer,  reasoned  that  Franks  validated 
the  granting  of  promotional  benefits  to  women  as  part  of  a 
remedy  lor  past  discrimination.7  He  noted  that  promotions. 


.  .  .  [A]bsent   the  system-wide  discrimination  com- 
plained of  here,  more  women  and  minorities  would 


Supp. 


12  EPDH10,  994  (D.D.C.  1976). 


5.  For  the  most  recent  opinion  in  this  case,  see  EEOC  v.  American 
Tel.  &  Tel.  Co.,  _    _F.  Supp ,  12  EPD  111,  160  (E.D.  Pa. 

1976). 


6.  Albemarle  Paper  Co.  v.  Moc  idy,  422  U.S.  405  ( 1 975),  held  that  a 
judge  should  also  grant  backpay  in  similar  circumstances  unless  he 
finds  that  his  failure  to  do  so.  it  applied  generally,  would  not  frus- 
trate the  purposes  of  Title  VII. 

7.  One  difference  between  ihe  Franks  and  the  AT&T  cases  is  that  in 
Franks  a  judge  had  specifically  found  that  the  employer  had  dis- 
criminated. In  AT&T,  no  similar  judicial  finding  yvas  made,  and 
AT&T  specified  in  the  decree  that  it  yvas  not  admitting  it  had  dis- 
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like  seniority,  are  scarce  benefits,  to  be  granted  if  necessary 
to  victims  of  past  discrimination  instead  of  to  arguably  inno- 
cent incumbent  employees.  Thus,  Judge  Gesell  refused  to 
order  AT&T  to  promote  McAleer. 

Gesell  used  Franks,  however,  also  tojustifv  an  award  of 
damages  to  McAleer: 

...Apparently  common  to  the  various  opinions  in 
Franks  was  a  recognition  of  the  need  to  share  among 
the  respective  parties  the  burden  of  eradicating  past 
discrimination  and  achieving  equality  of  employment 
opportunities.  In  particular,  it  was  agreed  that  courts 
should  attempt  to  protect  innocent  employees  by  plac- 
ing  this  burden  on  the  wrong-doing  employer 
whenever  possible.  This  court,  agreeing  with  these 
sentiments,  sees  no  reason  why  in  equitably  distribut- 
ing the  burden  among  the  concerned  parties  the  onus 
should  be  shifted  from  the  employer  responsible  for 
the  discrimination  to  the  blameless  third  party 
employee  any  more  than  is,  as  a  practical  matter,  un- 
avoidable .... 

Following  this  reasoning.  Judge  Gesell  held  that  AT&T  was 
liable  under  Title  VII  for  damages  to  McAleer  for  its  failure 
to  promote  him. 

This  decision  presupposes  that  whites  and  males  are  pro- 
tected under  Title  VII,  but  it  goes  beyond  the  factual  context 
of  McDonald  to  applv  the  principle  to  situations  in  which 
whites  are  discriminated  against  as  a  result  of  a  remedy  to 
victims  of  previous  discrimination.  That  is  the  question  not 
reached  in  McDonald ,  and  that  is  probablv  also  one  of  the 
next  important  questions  the  Supreme  Court  must  answer 
about  Title  VII.  If  McAleer  survives."  it  will  mean  that  rem- 
edies for  Title  VII  will  become  even  more  expensive  for  the 
employer  thanFranks  contemplates.  \<  it  >  inly  must  a  remedy 
include  back  pav  and  seniority  (with  all  its  implications  for 
vacation,  salary,  pension  rights,  etc.),  but  the  remedy  must 
also  be  structured  so  as  to  disadvantage  the  incumbent  work- 
ers as  little  as  possible.  In  addition,  the  incumbents  may  have 
to  be  compensated  for  the  disadvantages  they  do  suffer. 

One  final  aspect  of  theF  ranks  and  McAleer  cases  should  be 
noted.  Both  cases  involved  unions,  and  the  employment 
relationships  were  governed  by  collective  bargaining  agree- 
ments. There  is  no  collective  bargaining  in  public  employ- 
ment in  North  Carolina."  Thus,  no  labor  union  can  contract 
with  a  governmental  unit  to  provide  for  contractual  seniority 
rights  for  employees.  This  legal  obstacle  to  collective  bar- 
gaining suggests  that   these  cases  arc  likeh    to  be  applied 


criminated.  Judge  Higgenbotham  considered  the  question  of 
whether  a  consent  decree  grants  the  same  remedial  powers  as  a 
judicial  finding  of  discrimination  and  held  that  it  does.  [SeeEEOC  v. 

American  Tel.  &  Tel.  Co..  _     _JF.  Supp. 12  EPD 

Ull,  160  at  pp.  5327-29  (E.D.  Pa.  1976).] 

8.  The  decision  could  be  reversed  on  procedural  grounds.  Judge 
Gesell  issued  an  order  affecting  a  panv  to  a  related  suit  in  Pennsyl- 
vania. In  addition.  McAleer  was  presumably  represented  by  a  union 
that  participated  in  the  consent  decree.  Both  of  these  facts  place  the 
case  in  an  unusual  procedural  posture.  For  these  reasons  (or  others) 
it  could  be  modified  on  appeal  without  ever  reaching  the  merits  of 
the  argument. 

9.  N'.C.  Gen.  Stat.  §95-97,  100.  A  federal  court  has  held  thai  this 
state  law  prohibiting  unionization  of  state  and  local  government 
employees  does  not  applv  to  the  State  Ports  Authority,  but  that  is  the 
only  organization  exempted  from  the  prohibition. 


directly  onh  in  situations  in  which  governmental  employers 
use  seniorit)  in  their  personnel  ordinances  or  regulations. 
Some  governmental  units  include  seniority  as  one  factor  to 
be  considered  in  making  promotion  or  layoff  decisions  and 
some  departments,  in  fact,  rely  heavily,  although  not  exclu- 
sively, on  it  for  these  purposes.  Others  use  seniority  to  de- 
termine the  amount  of  benefits  an  employee  receives  (vaca- 
tion, salary,  pension  rights,  etc.).  Thus,  local  units  may  have- 
to  grant  seniority  if  it  has  anv  importance  in  their  personnel 
system  and  they  are  found  to  discriminate. 

If  seniority  appears  to  be  an  appropriate  remedy,  the 
Franks  case  also  suggests  several  defenses  an  employer  might 
use  to  convince  a  judge  not  to  grant  it  in  particular  cases. 
First,  seniority  may  be  granted  onh  to  the  date  that  Title  VII 
applied  to  local  governments;  presumably  if  the  applicant 
was  discriminated  against  before  that  date,  he  has  no  remedy 
under  Title  VII.  Title  VII  became  applicable  to  local  and 
state  governments  on  March  24.  1972.  Second,  it  the 
employer  can  prove  the  applicant  was  not  at  the  time  of 
application,  or  is  not  presently  qualified  for  the  position  the 
grant  of  seniority  would  give  him.  the  employer  does  not 
have  to  grant  seniority.  The  burden  of  prooi  is  on  the 
employer.  Finally,  tl  the  employer  tan  prove  that  the 
employee,  had  he  been  hired  when  he  applied,  would  not 
have  progressed  to  the  point  at  which  the  grant  of  seniority 
would  place  him,  seniority  can  be  denied.  Again  the  burden 
rests  on  the  employer.  Meeting  this  burden  will  be  very 
difficult  in  most  cases  because  the  employer  must  prove  a 
hypothetical  fact — that  the  employee  would  not  have  pro- 
gressed had  he  been  hired. 

In  spite  of  the  fact  that  the  specific  holdings  involve  collec- 
tive bargaining  agreements,  and  thus  may  not  be  easily 
applied  to  North  Carolina  governmental  employers,  the 
cases  suggest  a  principle  that  applies  to  governmental 
employers  here — that  anv  victims  of  discrimination,  includ- 
ing those  victimized  bv  a  remedy  designed  to  relieve  others 
from  discrimination,  are  entitled  to  be  made  whole  economi- 
cally.  The  chief  difference  between  a  North  Carolina  gov- 
ernment employee  and  an  employee  subject  to  a  collective 
bargaining  agreement  is  that  the  North  Carolina  employee 
cannot  prove  injury  as  easily  as.  for  example,  McAleer  could. 
The  collective  bargaining  agreement  in  that  case  supported 
McAleer's  contention  that  he  would  have  been  automatically 
promoted.  Without  such  agreements,  subjective  evaluations 
by  employers  or  decisions  based  on  other  nonquantifiable 
criteria  would  have  to  be  refuted  before  the  reverse  dis- 
crimination could  be  proved.  Thus,  the  principle  provides 
protec  Hon  lor  North  Carolina  governmental  employees,  but 
meeting  the  evidentiary  burden  is  more  difficult  for  them. 

James  C.  Drennan 


Qualifications  for  employment 


Employee  residency  requirements 

A  matter  of  increasing  concern  to  local  governments  is  the 
constitutional  validity  of  residency  requirements  for  their 
employees.  Can  a  city,  county,  or  other  government 
employee  be  required,  as  a  condition  of  his  employment,  to 
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reside  within  the  corporate  or  geographical   limits  of  the 
governmental  unit  for  which  he  works? 

State  courts  and  the  lower  federal  courts  have  been  badl\ 
divided  on  this  issue.  In  Donnelly  v.  City  of  Manchester''  a  New- 
Hampshire  schoolteacher  successfullv  challenged  a  (its  or- 
dinance requiring  municipal  employees  to  he  (or  become) 
city  residents  unless  granted  a  special  permit.  1  he  New 
Hampshire  Supreme  Court,  finding  the  ordinance  invalid, 
stated: 

The  right  of  every  citizen  to  live  where  he  chooses 
and  to  travel  freclv  not  onlv  within  the  State  but  across 
its  borders  is  a  fundament.il  right  which  is  guaranteed 
both  by  our  own  and  the  Federal  Constitution. 

A  federal  district  court  reached  a  similar  conclusion  in 
Hanson  v.  United  School  District  Xo.  *>()(),  Wyandotte  County, 
Kansas.'2  At  issue  in  that  case  was  a  regulation  requiting 
school  employees  to  live  within  the  county  in  which  the 
school  district  was  located.  The  plaintiffs  were  teachers  resid- 
ing outside  Wyandotte  County.  The  court,  finding  that  the 
regulation  violated  the  Fourteenth  Amendment's  equal  pro- 
tection guarantee,  noted: 

In  effect,  the  school  board's  regulation  requires  the 
plaintiffs  to  choose  between  their  rights  to  live  and  to 
work  where  they  desire.  They  may  either  live  outside 
Wyandotte  County  or  they  may  teach  in  the  school 
district  within  the  counts.  Thev  mav  not.  however,  do 
both. 

A  second  and  apparently  more  numerous  line  of  cases 
tend  to  uphold  local  government  residency  requirements. 
Tvpical  of  these  decisions  is  Wright  v.  City  of  Jackson,  Missis- 
sippi,3 in  which  the  city  adopted  an  ordinance  requiring  all 
municipal  emplovees  to  maintain  their  domicile  and  princi- 
pal place  of  residence  within  the  corporate  limits  of  Jackson. 
The  plaintiff  employees  maintained  that  the  city  had  to  show 
a  substantial  and  compelling  reason  for  imposing  residency 
requirements  that  interfere  with  the  fundamental  constitu- 
tional right  to  travel.  Upholding  the  citv  ordinance,  the 
Court  of  Appeals  for  the  Fifth  Circuit  found  that  no  funda- 
mental constitutional  right  to  travel  was  infringed  by  the 
ordinance;  thus  the  city  was  not  required  to  justify  the  ordi- 
nance under  the  compelling-interest  standard. 

According  to  a  third  line  of  reasoning,  the  constitutionality 
of  residency  requirements  imposed  by  local  governments 
depends  on  the  type  of  public  employee  involved.  In  Nichols 
v.  Charlotte*  a  fingerprint  technician  employed  by  the  Char- 
lotte Police  Department  brought  suit  to  prevent  enforce- 
ment of  an  ordinance  requiring  all  citv  emplo\ees  to  be  (or 
become)  residents  of  Mecklenburg  County.  The  plaintiff, 
who  was  a  resident  of  York  County,  South  Carolina,  alleged 
that  her  right  to  interstate  and  intrastate  travel  was  infringed 
by  the  Charlotte  ordinance.  The  U.S.  District  Court  for  the 
Western  District  of  North  Carolina  noted  that  federal  cases 
have  tended  to  uphold  residency  requirements  for  firemen 


1.  274  A.  2d  789  (1971). 

2.  364  F.  Supp.  330  (1973). 

3.  506  F.  2d  900  (1975). 

4.  _    _F.  Supp._      _(1975). 


and  policemen  because  of  the  necessity  for  a  quick  response 
in  the  event  of  an  emergency.  However,  the  court  found  that 
residency  in  Mecklenburg  County  as  a  requirement  for 
employment  in  the  Records  Bureau  of  the  Police  Depart- 
ment was  both  arbitrary  and  unnecessar) .  thus  offending  the 
equal  protection  clause  of  the  Fourteenth  Amendment  to  the 
U.S.  Constitution. 

The  United  States  Supreme  Court,  in  a  per  curiam  opin- 
ion of  March  22.  1976,  came  down  firmly  on  the  side  of  those 
jurisdictions  that  have  upheld  the  right  of  a  government  to 
impose  residency  requirements  on  its  emplovees.  InMcCar- 
thy  v.  Philadelphia  Civil  Service  Commission,  47  L.  Ed.  2d  .366 
(1976),  the  Court  considered  the  dismissal  of  a  sixteen-year 
veteran  of  the  Philadelphia  Fire  Department,  who  was  ter- 
minated when  he  moved  his  permanent  residence  to  New 
Jersev  in  violation  of  a  municipal  regulation  requiring  city 
emplovees  to  be  residents  of  Philadelphia.  Finding  for 
Philadelphia,  the  Supreme  Court  stated: 

In  this  case,  appellant  c  laims  a  constitutional  right  to 
be  emploved  by  the  Cit\  of  Philadelphia  while  he  is 
living  elsewhere.  There  is  no  support  in  our  cases  for 
such  claims. 

The  Supreme  Court  has  thus  affirmed  that  a  city,  countv. 
or  other  governmental  employer  has  the  choice  of  whether  or 
not  to  impose  residency  requirements  on  its  employees. 
None  ot  (he  cases  cited  above  supports  the  proposition  that 
every  public  employee  must  reside  within  the  boundaries  of 
the  governmental  unit  bv  which  he  is  emploved. 

Ben  F.  Loeb,  Jr. 


Grooming  of  governmental  employees 

The  case  of  Kelley  v.Johnson,  47  L.Ed.  2d  708  (1976),  deals 
with  the  power  of  counties  to  regulate  the  appearance  and 
hairstyles  of  their  emplovees.  Kelley  upheld  the  right  of  a 
countv  to  set  grooming  standards  for  hair  length  and  other 
aspects  of  personal  appearance  (hair,  sideburns,  mustaches, 
beards,  and  wigs),  but  only  in  a  limited  context.  This  case 
does  not  give  counties  or  other  units  of  state  and  local  gov- 
ernment unlimited  authority  to  regulate  the  appearance  of 
emplovees. 

In  Kelley.  the  president  of  the  Suffolk  Countv  New  York 
Patrolmen's  Benevolent  Association  sued  the  Suffolk 
Count)  Police  Commissioner  seeking  a  declaration  that  the 
commissioner's  order  on  hair  grooming  standards  was  un- 
constitutional and  enjoining  its  enforcement.  The  police 
commissioner's  order  required  that  male  personnel  keep 
their  hair  neat,  clean,  and  trimmed  so  that  it  would  not  touch 
the  ears  or  collar,  spec  died  (he  shape  and  stvling  of 
sideburns  and  mustai  lies,  and  prohibited  beards,  goatees, 
and  wigs  excepl  under  restricted  circumstances.1 

TheKclley  decision  really  represents  only  limited  authority 
for  counties  and  other  governmental  units  to  regulate  the 
appearance  of  emplovees.  It  covers  the  ordinary  situation  in 


1.  The  regulations  were  modified  in  the  course  of  the  litigation, 
but  the  modifications  do  not  affect  the  case. 
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which  an  employee's  objection  to  a  standard  is  based  on  taste 
alone.  In  the  course  of  litigation  over  the  grooming  order, 
the  issues  before  the  district  court  of  appeals  and  the  Su- 
preme Court  changed  radically.  The  policemen's  constitu- 
tional attack  on  the  grooming  regulations  lost  substance,  and 
bv  the  time  it  reached  the  Supreme  Court  no  longer  balanced 
am  of  the  policemen's  First  Amendment  rights  or  the  right 
of  privacy  against  the  county's  interest.  As  will  be  seen,  these 
issues  remain  unanswered,  and  the  Kelley  case  is  probably 
readily  distinguishable  from  the  more  difficult  cases  of  con- 
science o\er  grooming  regulations  that  are  likely  to  arise  in 
the  future. 

Ki  l/r\  initially  sued  in  federal  district  court,  on  his  own 
behalf  as  well  as  for  the  policemen's  association.  He  con- 
tended that  the  order  violated  the  policemen's  rights  of  free 
expression  under  the  First  Amendment  and  guarantees  of 
due  process  and  equal  protection  under  the  Fourteenth 
Amendment,  since  it  required  them  to  adhere  to  a  standard 
different  from  prevailing  community  standards.  The  district 
court  dismissed  this  complaint  and  the  policemen  appealed. 

The  court  of  appeals  held  the  dismissal  improper.  It  found 
the  "choice  of  personal  appearance  [to  be]  an  ingredient  of 
an  individual's  personal  liberty"  protected  bv  the  Fourteenth 
Amendment.  The  case  was  returned  to  district  court  so  that 
the  police  department  could  show  a  relationship  between  the 
grooming  regulations  and  the  legitimate  goals  it  was  seeking 
to  achieve  bv  its  regulations.  The  court  of  appeals  also  held 
that  the  police  department  had  to  demonstrate  to  the  district 
court  "a  genuine  public  need"  for  the  grooming  regulations. 

The  district  court  then  took  additional  testimony  on 
whether  there  was  "a  genuine  public  need"  for  the  regula- 
tions. The  testimony  identified  discipline,  esprit  de  corps,  and 
uniformity  as  the  purposes  of  the  rules.  After  concluding 
that  these  goals  were  not  adequate  to  show  "a  genuine  public 
need,"  the  district  court  enjoined  enforcement  of  the  regula- 
tion, and  the  court  of  appeals  affirmed  the  injunction.  The 
Supreme  Court  agreed  to  hear  the  case  to  decide  whether 
the  police  department  had  to  base  its  grooming  regulations 
on  "a  genuine  public  need." 

The  Supreme  Court  held  that  police  grooming  regula- 
tions, like  other  ordinary  regulations  instituted  by  state  and 
local  governments,  are  entitled  to  be  presumed  valid  and  are 
enforceable  until  it  can  be  shown  that  there  is  no  rational 
connection  between  the  regulations  and  their  purposes.  The 
police  department  had  a  legitimate  interest  in  promoting 
discipline,  esprit  de  corps,  and  uniformity  among  police  offi- 
cers, and  the  testimony  heard  bv  the  district  court  showed 
that  the  grooming  regulations  were  rationally  related  to 
these  goals.2  Therefore,  the  regulations  were  upheld  and  the 
court  of  appeals' judgment  reversed. 


2.  The  dissenting  opinion  b\  Justice  Marshall,  which  is  joined  bv 
Justice  Brennan,  examines  the  argument  that  the  regulations  are 
reasonable  considering  die  goals  of  uniformity  and  esprit  de  corps  and 
concludes  that  there  is  no  rational  relationship  between  the  rules 
and  the  reasons  for  them.  Marshall  notes  that  longer  hair  does  not 
make  a  policeman  any  less  identifiable  as  a  policeman.  Furthermore, 
the  fact  that  the  police  benevolent  association  sued  to  enjoin  the 
regulation  indicates  that  it  has  diminished,  rather  than  fostered, 
esprit  de  corps.  Marshall  characterizes  the  right  of  "choice  [in]  per- 
sonal appearance"  not  as  an  ordinary  interest,  but  rather  as  a  part  of 
the  constitutionally  protected  right  of  privacy.  According  to  such  a 
view,  the  police  department  would  not  be  permitted  to  regulate 


It  is  important  to  recognize  that  this  decision  balanced  only 
an  ordinary  interest,  the  "choice  of  personal  appearances," 
against  the  interest  of  the  county  police  department  in 
achieving  discipline,  esprit  de  corps,  and  uniformity.  Kelley  is 
distinguished  bv  the  Supreme  Court  from  earlier  cases  in- 
volving interests  such  as  those  protected  by  the  Fifth 
Amendment3  (e.g..  protection  against  self-incrimination, 
double  jeopardy,  etc.).  These  interests,  like  speech,  press, 
and  religious  liberty,  require  courts  to  strike  a  different 
balance.4 

A  court's  decision  would  probably  be  different,  for  in- 
stance, in  cases  in  which  a  policeman  (or  other  governmental 
employee)  violated  dress  regulations  by  wearing  an  armband 
or  other  symbol  of  protest5  or  bv  having  a  different  hair  or 
beard  stvle  for  religious  reasons.6  An  employee's  refusal  to 
salute  the  flag  because  of  religious  convictions  is  another 
example."  Employees  ma\  object  to  reasonable  appearance 
regulations,  but  if  their  objections  are  to  prevail,  they  must 
be  based  on  more  than  just  personal  taste.  For  unless  pro- 
tected rights  of  expression,  religion,  or  race  are  involved, 
governmental  regulations  will  be  upheld. s 

Kelley  holds  that  ordinarily  county  policemen  and  other 
state  and  local  employees  may  be  regulated  in  their  appear- 
ance and  hairstyles  so  long  as  the  regulations  are  reasonably 
related  to  a  legitimate  interest  of  the  governing  unit.  In  so 
doing,  the  government  may  require  a  standard  of  its 
employees  that  it  could  not  require  of  the  general  public. 

It  should  be  noted  that  the  Supreme  Court  did  not  disturb 
a  court  of  appeals  finding  that  regulating  the  appearance  of 
policemen  could  not  be  justified  bv  the  "para-military" 
character  of  uniformed  civilian  services.  According  to  the 
Kelley  decision,  police  regulations  are  not  entitled  to  special 
weight:  thev  are  like  other  ordinary  regulations  of  govern- 
ment. Thus,  dress  regulations  of  the  Armed  Services  would 
not  automatically  be  lawful  for  police  departments.  Police 
regulations  must  be  independently  defined  and  should  serve 
reasonable  departmental  objectives. 

L.  L\>di  Hague 


appearance  without  compelling  (rather  than  merely  any)  reasons  for 
the  regulation.  The  majority  opinion  does  not  examine  the  right  of 
privacy  issue;  there  is  no  discussion  of  when  personal  choice  in 
hairstyle,  appearance,  and  the  like  would  fall  within  an  employee's 
right  of  privacy.  The  views  of  Marshall  and  Brennan  on  the  right  of 
privacy  are  not  generally  shared  by  the  other  justices.  [See  Griswald 
v.  Connecticut.  381  U.S.  479  (1965),  Eisenstadt  v.  Baird,  405  U.S. 
438  (1972),  and  Roe  v.  Wade.  410  U.S.  113  (1973).] 

3.  Garritv  \.  New  Jersey,  385  U.S.  493  (1976),  cited  in  Kellev  at 
716. 

4.  Cf.  Cases  upholding  prohibitions  of  partisan  political  activity 
cited  in  the  majority  opinion:  U.S.  Civil  Service  Commission  v. 
Letter  Carriers,  413  U.S.  548  (1973)  (Hatch  Act);  and  Broadnck  v. 
Oklahoma,  413  U.S.  601  ( 1973)  (state  "Hatch  Act"),  cited  in  Kelley, 
supra ,  at  714. 

5.  Tinker  v.  Des  Moines  School  District.  393  U.S.  503  (.1969). 

6.  The  First  Amendment  issues  in  the  original  suit  were  not  before 
the  Supreme  Court.  718  n.  2  (Marshall,  J.,  dissenting);  see  also 
Powell,  J.,  concurring,  7  1  7. 

7.  West  Virginia  State  Board  of  Education  v.  Barnette,  319  U.S. 
624  (1943). 

8.  Even  regulations  affecting  such  areas  as  expression,  religion,  or 
race  could  be  upheld  if.  when  subjected  to  strict  scrutiny  bv  the 
courts,  they  meet  a  compelling  governmental  interest. 
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Employment  testing 

Public  officials  have  three  new  guides  to  help  them 
through  the  briarpatch  of  employment  testing  as  a  result  of 
the  U.S.  Supreme  Court's  de<  ision  in  Washington  v.  Davis,  48 
L.Ed.  2d  597  (1976).  Since  each  guide  is  new  and  possibly  at 
variance  with  previous  decisions,  officials  may  be  somewhat 
confused  and  uncertain  about  the  application  of  the  deci- 
sion. The  decision  provides  that  ( 1 )  an  intent  to  discriminate 
is  necessary  to  a  finding  of  discrimination  under  die  equal 
protection  component  of  the  due  process  clause  of  the  Fifth 
Amendment.  (2)  public  employee  tests  now  may  be  validated 
by  a  finding  of  positive  correlation  between  test  scores  and 
success  in  job-related  training  programs,  and  (3)  success  in 
an  affirmative  action  program  has  legal  significance. 

Washington  v.  Davis  was  initiated  b\  two  Negro  applicants 
who  were  rejected  by  the  District  of  Columbia  police  de- 
partment because  they  tailed  a  verbal  skills  test  required  of 
all  applicants.  They  brought  suit  in  1970  alleging  that  the 
recruiting  procedures — including  the  U.S.  Civil  Service 
Commission  Test  21.  which  was  designed  to  test  verbal  abil- 
ity, vocabulary,  reading,  and  comprehension — was  racially 
discriminatory  and  violated  the  due  process  clause  of  the 
Fifth  Amendment  and  Section  1981,  Chapter  42  of  the  U.S. 
Code.  The  case  was  not  brought  under  Tide  VII  of  the  Equal 
Employment  Opportunity  Act  since  the  provisions  of  that  act 
were  not  extended  to  federal,  state,  and  local  employees  until 
1972 — two  years  after  the  case  originated. 

The  plaintiffs  challenged  only  the  test  on  the  grounds  that 
(1)  the  percentage  of  blacks  on  the  force  was  disproportion- 
ate to  the  percentage  of  blacks  in  the  metropolitan  popula- 
tion, (2)  a  higher  percentage  of  blacks  failed  the  test  than 
whites,  and  (3)  the  test  had  not  been  validated  as  predictive  of 
job  performance  ability. 

In  the  following  year,  the  U.S.  Supreme  Court  decided 
Griggs  v.  Duke  Power,1  a  private-sector  case  interpreting  Title 
VII  of  the  Equal  Employment  Opportunity  Act  and  the 
EEOC  guidelines  on  employment  testing  procedures.  In 
Griggs  the  Court  approved  the  EEOC  guidelines  and  held: 
(1)  employment  selection  devices,  although  neutral  on  their 
face,  are  unlawful  if  they  operate  to  perpetuate  the  status 
quo  or  the  effect  of  past  discrimination;  (2)  it  need  not  be 
proved  that  the  defendant  intended  to  discriminate;  (3) 
statistics  alone  may  establish  a  prima  facie  case  of  discrimina- 
tion; and  (4)  if  an  adverse  racial  impact  is  established,  the 
burden  is  on  the  governmental  unit  to  show  that  each  re- 
quirement for  employment  is  specifically  related  to  job  per- 
formance. 

In  March  1972,  the  Employment  Opportunity  Act  of  1972 
was  enacted.  This  act  extended  the  Civil  Rights  Act  of  1964 
to  all  federal,  state,  and  local  employees.  In  July  1972,  the 
federal  district  court  decided  Davis  v.  Washington.  The  dis- 
trict court  followed  the  Griggs  decision  in  finding  that  the 
statistical  evidence  was  sufficient  to  shift  the  burden  of  prov- 
ing thejob-related  validity  of  the  test  to  the  defendant  police 
department.  But  the  district  court  varied  from  Griggs  in 
ruling  that  Test  21  was  a  valid  job-related  screening  proce- 
dure for  police  applicants  for  the  following  reasons:  (1)  44 


Associate  Justice  Lewis  R.  Powell 

per  cent  of  new  police  recruits  were  black,  a  figure  propor- 
tionate to  the  blacks  on  the  total  force  and  equal  to  the 
number  of  20-  to  29-vear-old  blacks  in  the  recruiting  area; 
(2)  the  police  department  had  sought  to  recruit  blacks,  many 
of  whom  passed  the  test  but  failed  to  report  for  duty;  and  (3) 
the  test  was  a  useful  indicator  of  training  school  performance 
and  was  not  designed  to,  and  did  not.  discriminate  against 
otherwise  qualified  blacks. 

The  plaintiffs  appealed.  The  court  of  appeals  reversed 
and  followed  the  reasoning  in  theGriggs  decision,  which  held 
that  Title  VII  of  the  Civil  Rights  Act  of  1964.  as  amended, 
prohibits  the  use  of  tests  thai  exc  hide  members  of  minority 
groups,  unless  the  employer  demonstrates  that  the  proce- 
dures are  substantially  related  to  job  performance.  The  ap- 
peals conn  stated  dial  the  lack  of  discriminatory  intent  in 
administering  the  test  was  irrelevant.  It  held  that  the  critical 
fact  was  that  four  limes  as  mam  blacks  as  whites  failed  the 
test  and  dial  such  a  disproportionate  impact  sufficed  to 
establish  a  constitutional  violation,  absent  any  proof  that  the 
test  adequately  measured  job  performance.  The  District  of 
Columbia  appealed  the  decision. 

In  1975  the  Supreme  Court  decided  a  second  employment 
testing  case,  Albemarle  Paper  Co.  v.  Moody.2  In  that  case  the 
Court  found  that  the  absence  of  bad  faith  is  not  a  sufficient 
reason  for  the  district  court  lo  den)  back  pav  to  employees 
who  have  suffered  discrimination.  The  Court  also  reaf- 
firmed Griggs  and  the  EEOC  guidelines  in  requiring  tests  to 
be  professionally  validated  and  shown  to  be  predictive  of 


1.  401  U.S.  424  (1971). 


2.  422  U.S.  405. 
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important  elements  of  work  behavior  relevant  to  the  job  for 
which  the  applicant  is  tested. 

Of  the  scores  of  employment  testing  cases  brought  in 
federal  courts  since  Title  VII  of  the  Civil  Rights  Act  of  1964 
was  passed,  Davis  v.  Washington  is  the  first  public  employ- 
ment testing  case  to  be  decided  bv  the  Supreme  Court  and 
the  third  major  testing  case  since  1964.  Justice  White  wrote 
the  opinion  reversing  the  court  of  appeals  and  upholding  the 
district  court  decision.  He  was  joined  bv  Chief  Justice 
Burger,  and  Justices  Blackmun,  Powell,  Rehnquist,  and  Ste- 
vens and  bv  Justice  Stewart,  who  joined  in  part. 

The  Davis  decision  is  significant  in  several  respects.  First, 
the  Court  distinguished  between  constitutional  cases 
brought  under  the  Fifth  and  Fourteenth  amendments  and 
Title  VII  litigation.  The  Court  held  that  the  court  of  appeals 
erred  when  it  applied  Title  VII  standards  to  a  constitutional 
issue.  The  Supreme  Court  held,  for  example,  that  a  dispro- 
portionate racial  impact  was  sufficient  to  establish  discrimi- 
nation in  Griggs  but  insufficient  to  establish  discrimination 
under  the  due  process  clause  of  the  Fifth  Amendment.  To 
establish  discrimination  under  the  latter,  racially  dis- 
criminatory intent  must  be  shown. 

Second,  the  Court  agreed  with  the  district  court  "that  a 
positive  relationship  between  the  test  and  training  course 
performance  was  sufficient  to  validate  .  .  .  wholly  aside  from 
its  possible  relationship  to  actual  performance  as  a  police 
officer."  In  emphasis,  the  Court  added.  "Nor  is  the  conclu- 
sion foreclosed  bv  either  Griggs  or  Albemarle  Paper  Co.  v. 
Moody,  and  it  seems  to  us  the  much  more  sensible  construc- 
tion of  the  job  relatedness  requirement."  It  should  be  noted 
that  the  dissenting  opinion  saw  the  majority  opinion  as  in- 
consistent with  Title  VI I  and  the  Grig gs  and  Albemarle  deci- 
si<  nis. 

Third,  despite  the  adverse  impact  of  Test  21,  the  Court 
approved  of  the  police  department's  efforts  to  upgrade  the 
communications  skills  of  officers: 


peals'  reasoning  that  Test  21  had  not  been  differentially 
validated  for  blacks  and  that  a  test  validated  with  success  in 
completing  the  police  training  program  did  not  meet  the 
job-related  requirements  of  Griggs  and  Albemarle  Paper  Co. 
The  dissenting  opinion  would  have  affirmed  the  court  of 
appeals'  judgment. 

What  are  the  implications  of  the  Davis  v.  Washington 
decision?  The  long-run  implications  will  depend 
on  whether  this  was  an  accident  of  timing  or  whether  the 
Supreme  Court  holds  to  this  new  "more  sensible  construc- 
tic  in"  when  the  Constitution  is  not  involved  and  the  next  Title 
VI 1  case  is  decided.  The  Supreme  Court  may  have  softened 
the  Griggs  and  Albemarle  Paper  Co.  decisions  as  to  the  job- 
relatedness  of  tests.  If  it  did,  the  issue  of  job-relatedness  may 
not  be  the  purely  scientific  question  that  psychologists  and 
EEOC  guidelines  have  suggested. 

The  Court  may  have  acknow  ledged  that  the  federal  gov- 
ernment and  certainly  state  and  local  governments  do  not 
have  the  time,  money,  and  technical  personnel  to  validate 
each  step  in  the  selection  and  promotion  process,  as  EEOC 
guidelines  now  require.  Bv  holding  that  if  the  entire  selec- 
tion process  does  not  discriminate,  each  part  is  not  subject  to 
challenge,  the  Supreme  Court  may  be  directing"  employers  to 
get  on  with  the  job  of  building  a  competent,  representative 
work  force  through  actively  recruiting  and  training 
minorities  who  have  been  the  victims  of  past  discrimination. 

The  Supreme  Court  apparently  has  said.  "By  their 
works  we  shall  judge  them."  For  the  present,  the  way 
through  the  briarpatch  of  employment  testing  ma\  be  b\ 
showing  results  in  hiring  minorities  rather  than  proving 
mastery  of  scientific  testing  technique  and  procedure. 

Donald  B.  Hayman 


It  is  untenable  that  the  Constitution  prevents  the  gov- 
ernment from  seeking  modestly  to  upgrade  the  com- 
municative abilities  of  its  employees  rather  than  to  be 
satisfied  with  some  lower  level  of  competence,  particu- 
larl)  where  the  job  requires  special  abilities  to  com- 
municate orally  and  in  writing. 

Fourth,  the  Court  held  that  the  police  department's  active 
efforts  to  recruit  black  officers,  the  changing  racial  composi- 
tion of  the  recruit  classes  and  of  the  force  in  general,  and  the 
relationship  of  the  test  to  the  training  program  negated  any 
inference  that  the  department  discriminated  on  the  basis  of 
race  or  that  "a  police  officer  qualifies  on  the  color  of  his  skin 
rather  than  ability." 

Although  the  question  of  whether  the  test  actually  violated 
Title  VII  guidelines  was  not  before  the  Court,  all  of  the 
majority  except  Justice  Stevens  were  willing  to  rule  that  the 
test  did  not  violate  regulations  promulgated  bv  the  U.S.  Civil 
Service  Commission  requiring  merit  selection  and  the  use  of 
valid  testing  procedures. 

Justice  Brennan,  joined  in  a  dissenting  opinion  bv  Justice 
Marshall,  objected  to  the  implication  that  Test  21  met  the 
requirements  of  Civil  Service  rules  similar  to  Title  VII 
guidelines,  since  neither  the  rules  nor  the  regulations  w  ere 
before  the  Court  in  this  case.  He  followed  the  court  of  ap- 


Union  dues  checkoff 


Local  660  of  the  International  Association  of  Fire  Fighters 
represents  35 1  of  the  543  Charlotte  citv  firemen.  Since  1969 
the  union  and  many  of  the  firemen  have  repeatedly  re- 
quested that  the  city  withold  union  dues  from  the  paychecks 
of  those  firemen  who  agreed  to  a  checkoff.  Charlotte  refused 
each  request,  and  in  1974  the  union  and  certain  individual 
firemen  filed  suit,  alleging  that  these  refusals  violated  the 
equal  protection  clause  of  the  Fourteenth  Amendment  to  the 
United  States  Constitution. 

The  origin  of  this  controversy  was  a  1959  act  of  the  North 
Carolina  General  Assembly  that:  ( 1 )  prohibited  union  mem- 
bership bv  public  employees  (OS.  95-97);  and  (2)  provided 
that  any  collective  bargaining  agreement  between  a  gov- 
ernmental unit  and  its  employees  was  against  public  policy 
and  therefore  void  (G.S.  95-98).  The  constitutionality  of  this 
act  was  challenged  in  the  United  States  District  Court  lor  the 
Western  District  of  North  Carolina.  A  three-judge  panel 
found  the  prohibition  against  union  membership  to  be  un- 
constitutional, but  upheld  provisions  voiding  collective  bar- 
gaining agreements  between  governmental  units  and  labor 
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unions.1  Following  (his  decision,  the  North  Carolina  Attor- 
ney General  ruled  that  a  checkoff  agreement  was  a  segment 
or  function  of  collective  bargaining,  and  then-lore  a  <  it\  had 
no  authorit)  to  "deduct  union  dues  from  the  wages  of  its 
employees  for  the  benefit  of  a  local  laboi  union  ...  com- 
posed of  its  employees."2 

The  Attorney  General's  interpretation  Has  eventually 
challenged  by  the  Charlotte  Firemen's  Union  and  several 
individual  firemen  in  Local  hM).  International  Association  oj 
Firefighters  v.  City  of  Charlotte,  4S  L.  Ed.  2d  636  (107(3).  This 
suit  was  filed  when  the  firemen  found  that  the)  could  not 
obtain  a  group  lite  insurance  plan  unless  the\  had  a  dues 
checkoff  arrangement  with  the  city.  The  plaintiffs  argued 
that  sums  were  withheld  from  the  paychecks  of  various  city 
employees  for  a  number  of  items  including  medical  insur- 
ance, U.S.  Savings  Bonds,  Firemen's  Benefit  Fund,  Credit 
Union,  and  a  deferred  compensation  program,  and  there 
was  no  reason  why  union  dues  could  not  he  u  ithheld  in  a  like 
manner.  The  federal  district  court  dismissed  the  cause  with 
respect  to  the  union,  hut  tided  in  favor  of  the  individual 
firemen.  The  city  appealed  and  the  court  of  appeals,  affirm- 
ing the  lower  court  decision,  stated: 

Defendants  max  hereafter  adopt  reasonable,  objec- 
tive standards  for  determining  which  requests  for 
upholding  will  he  granted  and  which  denied.  If.  on  the 
basis  of  a  rational  classification  made  under  such  stan- 
dards, defendants  determine  that  such  withholding 
requests  as  are  involved  in  this  case  should  be  denied, 
the  defendants  may  move  to  reopen  the  case  in  the 
district  court. 

The  United  States  Supreme  Court  granted  certiorari  to 
consider  whether  the  city's  refusal  to  withhold  union  dues 
violated  the  Constitution's  equal  protection  clause.  The 
Court  observed  at  the  outset  that  the  city's  practice  only  had 
to  meet  a  relaxed  standard  of  "reasonableness"  to  survive 
constitutional  scrutiny. 

Charlotte  presented  three  justifications  for  refusing  the 
dues  checkoff  request: 

(1)  North  Carolina  law  prohibits  collective  bargaining  con- 
tracts, and  a  dues  checkoff  arrangement  would  in  effect  be 
such  a  contract; 

(2)  The  United  States  Congress  might  in  the  near  future 
mandate  collective  bargaining  for  state  and  local  govern- 
ments, and  dues  checkoff  would  be  an  appropriate  matter 
for  negotiation  at  that  time; 

(3)  The  city's  practice  of  withholding  onl)  for  purposes 
that  could  theoretically  benefit  all  city  or  departmental 
employees  is  a  legitimate  method  of  avoiding  the  burden  of 
withholding  money  for  just  any  employee  for  just  any  pur- 
pose. 

The  Court  declined  to  consider  Charlotte's  first  two  prop- 
ositions but  found  that  the  third  was  legally  sufficient.  The 
lower  court  decision  was  reversed. 

Charlotte  prevailed  apparently  because  of  its  long- 
standing practice  of  withholding  only  for  taxes,  retirement 
programs,  savings  programs,  or  charitable  contributions — 
programs  in  which  all  city  emplovees,  or  all  employees  of  a 


1.  Atkins  v.  Citv  of  Charlotte,  296  F.  Supp.  1(168  (1969). 

2.  40  N.C.A.G.  Rep.  591  (1969). 


given  department,  could  at  least  theoretically  participate. 
The  district  court  and  the  court  of  appeals  did  not  find  that 
this  classification  provided  a  reasonable  basis  for  rejecting 
the  dues  checkoff  request.  The  Supreme  Court  disagreed, 
holding  that  the  distinction  drawn  b)  Charlotte  was  not  so 
arbitrate  or  devoid  of  reason  as  to  violate  the  equal  protec- 
tion clause  of  the-  Fourteenth  Amendment  to  the  United 
States  Constitution. 

Ben  F.  Loeb,  Jr. 


Retirement  and  age  discrimination 

Robert  Murgia  was  an  of  fie  er  in  the  Uniformed  Branch  of 
the  Massachusetts  State  Police.  Under  Massachusetts  law  he 
was  forced  to  retire  at  age  50,  despite  his  excellent  health. 
Murgia.  seeking  to  enjoin  enforcement  of  the  retirement, 
took  his  case  to  federal  court,  claiming  he  was  denied  equal 
protection  in  violation  of  the  Fourteenth  Amendment.  A 
three-judge  court  granted  relief,  but  the  Supreme  Court 
reversed  in  a  per  curiam  decision,  Massachusetts  Board  of 
Retirement  v.  Murgia,  49  U.Ed.  2d  520  (1976).  The  Court 
did  not  find  the  mandatory  retirement  scheme  to  be  a  denial 
of  equal  protection  because  it  is  rationally  related  to  the 
legitimate  state  interest  in  keeping  only  physically  fit  officers 
on  its  police  force.  At  the  heart  of  the  decision,  the  justices 
determined  that  the  Court  does  not  have  to  provide  the  same 
kind  of  special  protection  for  the  elderly  that  it  has  given  to 
racial  minorities. 

Standard  of  review.   The  key  to  the  Court's  decision  was 

the  standard  by  which  Murgia's  claim  was  judged.  In  equal 
protection  cases,  the  Court  gives  "strict  scrutiny"  to  a  state's 
classification  scheme  if  the  discrimination  concerns  exercise 
of  a  fundamental  right  or  if  it  operates  to  the  peculiar  disad- 
vantage of  a  "suspect  class"  which  needs  particular  protec- 
tion. If  neither  of  these  is  true,  the  Court  onlv  determines 
whether  the  classification  scheme  has  a  rational  connection 
with  a  legitimate  state  interest.  In  simpler  terms,  the  Court's 
standards  for  reviewing  equal  protection  claims  mean  that  if 
the  state  is  going  to  treat  people  differently  with  respect  to 
voting,  jury  duty,  or  other  fundamentally  important  ac- 
tivities, the  state  has  a  heavy  burden  to  justify  its  differentia- 
tion— likewise,  if  the  basis  for  treating  people  differently,  in 
whatever  activity,  is  their  race  or  national  origin.  Otherwise, 
the  state  must  onlv  show  a  "rational  basis"  for  the  classifica- 
tion. 

In  Murgia's  case  the  Court  decided  that  it  should  only 
determine  whether  there  was  a  rational  basis  for  mandatorv 
retirement  at  50.  Strict  scrutiny  was  not  required  since  the 
interest  at  stake,  governmental  emplovment,  is  not  a  funda- 
mental right,  and  because  age  is  not  a  suspect  class.  The 
majority  recognized  that,  though  life  is  often  difficult  for  the 
elderly,  thev  are  not  really  a  class  that  has  been  "saddled  with 
such  disabilities,  or  subjected  to  such  a  history  of  purposeful 
unequal  treatment,  or  relegated  to  such  a  position  of  political 
powerlessness  as  to  command  extraordinary  protection 
from  the  majoritarian  political  process."  The  Court's  failure 
to  provide  extra  protection  for  the  elderly  was  the  greatest 
disappointment  in  the  decision  for  those  concerned  with 
societv's  neglect  of  the  aged. 
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Rational  basis  for  retirement.  Once  the  Court  decided  not 
to  use  strict  scrutiny,  there  was  little  to  do  but  uphold  the 
mandatory  retirement.  Evidence  showed  that  physical  fit- 
ness is  particularly  important  to  the  performance  of  a  police 
officer's  job.  and  that  physical  ability  generally  deteriorates 
with  age.  Although  if  thev  had  been  in  the  legislature  the 
members  of  the  Court  may  not  have  voted  for  the  cut-oft  age 
of  50.  thev  could  not  say  that  the  regulation  was  completely 
irrational.  (The  Massachusetts  legislature  had  carefully  con- 
sidered the  question  and  may  have  been  persuaded  that  after 
age  50  an  increasing  number  of  physical  disabilities  do  not 
show  up  in  a  routine  physical  examination. )  The  Court  could 
not  sav  that  so  many  officers  over  age  50  would  actually  be 
physically  fit  that  using  a  cut-off  age  of  50  is  wholly  unrelated 
to  the  legislature's  objective. 


Marshall's  dissent.  The  only  dissent  came  from  Justice 
Marshall.  (Stevens  did  not  participate  in  the  decision.)  He 
used  the  occasion  to  renew  his  objection  to  the  Court's  way  of 
deciding  equal  protection  cases.  He  does  not  believe  the 
difference  between  cases  that  deserve  "strict  scrutiny"  and 
those  that  need  only  "rational  basis"  review  is  as  clear  as  the 
majority  thinks.  Although  precedent  supports  the  decision 
that  governmental  employment  is  not  a  fundamental  right, 
this  is  a  decision  that  deserves  careful  review  (though  short  of 
strict  scrutiny).  Although  the  elderlv  as  a  class  may  not  need 
the  same  protection  as  racial  minorities,  losing  one's  job  at 
age  50  can  be  devastating.  Trying  to  find  a  new  job  at  this  age 
can  be  economically,  phvsicallv,  and  emotionally  damaging. 
A  more  sophisticated  review  of  equal  protection  claims — 
rather  than  the  simple  rational  basis-strict  scrutiny 
distinction — might  result  in  protection  against  mandatory 
retirement. 

Marshall  also  argues  that  even  if  the  rational  basis  test  is 
used,  the  facts  support  Murgia's  claim.  Although  physical 
fitness  is  important  to  the  police  officer's  job.  no  evidence 
shows  that  a  person  automatically  becomes  unfit  at  age  50.  In 
fact,  police  officers  in  Massachusetts  must  pass  physical 
examinations  even  year  past  age  40  or  thev  will  be  dismissed. 
Thus,  most  officers  of  age  50  are  quite  fit  for  thejob.  Accord- 
ing to  Marshall,  mandatory  retirement  at  that  age  is  not 
closely  tailored  to  the  state's  legitimate  need  to  keep  only  fit 
officers  on  the  force — it  forces  the  retirement  of  too  many 
people  who  are  still  fit  for  the  job.  The  over-inclusive ness  of 
the  Massachusetts  statute  is  demonstrated  bv  the  availability 
of  a  reasonable  alternative,  which  would  be  to  continue  giv- 
ing physical  examinations  after  50  and  retiring  those  who 
cannot  pass.  (He  cites  evidence  that  physical  examinations  do 
not  lose  the  capacity  to  predict  a  person's  fitness  until  he  is  at 
least  60.) 


Other  mandatory  retirements.  Marshall  seems  justified  in 
his  observation  that  the  Murgia  decision  does  not  imply  that 
all  mandatory  retirement  laws  are  constitutional.  In  this  case, 
the  state  had  a  clear  interest  in  having  employees  in  excellent 
physical  condition.  For  most  other  jobs,  the  state  has  no  such 
interest.  Instead,  it  would  have  to  show  that  mental  ability  or 
manual  dexterity,  or  whatever  faculty  is  required  for  a  job. 
deteriorates  with  age.  Marshall  obviously  does  not  think  such 


evidence  can  be  produced  unless  the  retirement  age  is  con- 
siderably higher  than  the  50  used  bv  Massachusetts  for  its 
state  police. 

Michael  Crowell 


Dismissal 

Political  firings 

Political  firings,  although  infrequent  in  North  Carolina, 
have  occurred  periodical!)  in  state  and  local  government  for 
many  years.  Candidates  for  governor,  county  commissioner, 
sheriff,  register  of  deeds,  and  mayor  have  campaigned  on 
platforms  promising  to  open  the  doors  and  sweep  the  in- 
cumbents out.  After  winning  election  most  candidates  have 
had  second  thoughts  and  have  quickly  recognized  the  need 
for  continuity  and  administrative  experience.  But  some  offi- 
cials have  echoed  Andrew  Jackson's  "to  the  victor  belongs  the 
spoils"  and  fired  public  officials  both  high  and  low . 

Successful  candidates  who  have  promised  to  fire  incum- 
bents and  hire  their  political  friends  mav  find  that  the  U.S. 
Supreme  Court  has  changed  the  rules  of  the  game.  In  Elrod 
v.  Bums.  49  L.  Ed.  2d  547  (1976).  the  Court  in  a  5  to  3 
decision  ruled  that  the  newly  elected  Democrat  sheriff  of 
Cook  County,  Illinois,  violated  the  First  and  Fourteenth 
amendment  rights  of  five  non-civil  service  employees.  A 
bailiff,  a  security  guard,  a  process  server,  a  chief  deputy,  and 
a  fifth  employee  were  discharged  or  threatened  with  dis- 
charge because  the)  neither  supported  nor  were  members  of 
the  Democrat  Partv  and  thev  failed  to  obtain  the  sponsorship 
of  one  of  its  leaders. 

The  case  arose  in  December,  1970.  when  Elrod.  a  Demo- 
crat, replaced  a  Republican  sheriff  and  dismissed  or 
threatened  to  dismiss  several  Republican  employees  of  his 
predecessor.  The  employees  brought  suit  in  federal  district 
court,  but  the  complaint  was  dismissed.  The  court  of  appeals 
reversed  and  remanded  the  case  with  instructions  to  grant 
the  employees  injunctive  relief.  The  case  was  then  accepted 
by  the  Supreme  Court  on  certiorari. 

Five  of  the  eight  justices  participating  agreed  on  one  thing 
and  one  thing  only.  Thev  agreed  that  a  nonpolicv-making, 
nonconfidential  government  employee  cannot  be  dis- 
charged on  the  sole  grounds  of  his  political  beliefs  from  a  job 
that  he  is  satisfactorily  performing. 

Justice  Brennan,  joined  by  two  justices,  wrote  the  opinion 
of  the  Court.  Two  other  justices  concurred  in  the  decision 
but  wrote  a  separate  opinion,  and  three  justices  dissented. 
Justice  Brennan  found  that  the  practice  of  patronage  placed 
a  restraint  on  (1)  an  employee's  freedom  of  belief.  (2)  his 
freedom  of  association,  and  (3)  the  free  functioning  of  the 
electoral  process.  He  stated  that  an  employee  required  to 
pledge  allegiance,  work  for,  or  contribute  to  another  part)  in 
order  to  keep  his  job.  suffers  coercion.  The  same  employee 
who  maintains  his  party  affiliation  or  works  for  or  contri- 
butes to  his  partv  at  the  risk  of  losing  his  job  has  his  freedom 
of  association  limited.  Further.  Justice  Brennan  found  that 
the  free  functioning  of  the  electoral  process  is  interfered 
with  if  an  employer  has  the  power  to  command  political 
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support  from  employees  and  applicants  .mil  the  power  i<> 
deter  such  support  from  competing  politic  al  interests.  These 
freedoms  are  protected  l>\  the  Firsl  and  Fourteenth 
amendments. 

Sheriff  Elrod  and  Cook  Count)  pul  Forth  three  argu- 
ments. First,  patronage  was  justified  because  employees  of 
an  opposing  party  will  noi  Ik-  motivated  to  work  effectively 
and  may  subvert  the  administration's  efforts  to  govern  effec- 
tively. Second,  patronage  is  needed  to  foster  political  loyalt) 
of  employees  to  the  end  that  policies  sanctioned  l>\  the  elec- 
torate are  carried  out.  Third,  partisan  politics  is  central  to  the 
democratic  process. 

Justice  Brennan  rejected  all  three  arguments.  To  the  First 
point,  he  doubted  that  mete  difference  of  political  pit  sua- 
sion motivates  poor  performance.  He  suggested  that  to  dis- 
charge employees  for  cause  such  as  insubordination  or  poor 
job  performance  when  those  bases  in  fact  exist  is  a  superior 
method  tor  insuring  government  effectiveness  to  political 
dismissal. 

To  the  second  point,  justice  Brennan  doubted  thai 
nonpolic)  -making  individuals  will  thwart  party  goals  as  long 
as  policy-making  employees  are  subject  to  the  sheriffs  direc- 
tion and  dismissal.  Justice  Brennan  admitted  that  it  is  dif- 
ficult to  draw  a  clear  line  between  policy-making  and 
nonpolicy-making  positions.  As  a  guide,  he  suggested  that 
policy-making  employees  are  those  who  act  as  advisers,  w  ho 
formulate  plans  for  implementing  broad  goals,  or  who  have 
ill-defined  responsibilities. 

To  the  third  point.  Justice  Brennan  doubted  that  eliminat- 
ing patronage  practices  or  patronage  dismissals  will  end 


Associate  Justice  William  H.  Rehnquist 


part)  politics.  He  suggested  that  the  gain  to  representative 
government,  il  any,  would  be  insufficient  to  justify  its  sac- 
rifice of  First  Amendment  tights. 

Justice-  Brennan  ac  know  ledged  that  the  First  Amendment 
protections  arc-  not  absolute  and  restraints  are  permitted  for 
appropriate  reasons.  But  .1  significant  impairment  of  First 
Amendment  1  Ighis  must  survive  c-xae  ting  sc  rutins :  ( 1)  The 
interest  advanc  ed  must  be-  paramount ;  (2)  the  interest  must 
be  governmental  rathet  than  partisan;  ,i\id  (3)  the  benefit 
gained  must  outweigh  the-  loss  of  constitutionally  protected 
rights.  Justice  Hi  en  nan  held  that  the  dismissals  did  not  meet 
these  requirements.  1  lc-  noted  thai  a  pet  son  has  no  right  to  a 
government  benefit,  such  as  public  employment,  and  the 
government  can  den)  the- benefit  foi  an\  number  of  reasons, 
but  the  government  ma\  not  denv  the  benefit  to  an  employee 
for  exercising  his  First  Amendment  rights.  The  freedom  of 
belief  and  association  that  the-  count)  ma)  not  restrict  di- 
rectly  ma\  not  be  restricted  indirectly. 

Chief  Justice  Burger  dissented,  saving  that  the  discharge 
of  the  sheriffs  employees  was  not  open  to  judicial  scrutinv. 
He  stated  that  the  Illinois  legislature  had  acted  within  its 
authorit)  to  permit  half  of  the  sheriffs  staff  to  be  tenured, 
career  personnel  subject  to  civil  service  and  the  balance  to  be 
appointed  bv  sheriff. 

In  a  second  dissenting  opinion.  Justice  Powell,  joined  bv 
Chief  Justice  Burger  and  Justice  Rehnquist,  found  that  (1) 
patronage  broadened  the  base  of  political  participation  and 
strengthened  political  parties;  (2)  emplovees  who  had  bene- 
fited from  their  political  beliefs  and  activities  may  not  chal- 
lenge the  system  when  it  becomes  their  turn  to  be  replaced; 
(3)  state  or  local  government  may  condition  employment  on 
political  affiliation  and  on  the  political  fortunes  of  the  hiring 
incumbent;  and  (4)  patronage  hiring  practices  serve  suffi- 
ciently important  interests,  including  some  interests  sought 
to  be  advanced  by  the  First  Amendment,  to  justify  a  tolerable 
intrusion  on  the  First  Amendment  interests  of  employees  or 
potential  emplovees. 

What  will  be  the  effect  of  Elrod  v.  Burns  on  the  firing 
practices  of  North  Carolina  elected  officials?  Four  results  are 
predictable.  (1)  Elected  officials  are  now  on  notice  that  the 
federal  courts  arc-  open  to  political  dismissal  cases.  (2)  Dis- 
charged employees  and  their  attorneys  are  reminded  that 
the  courts  are  receptive  to  political  dismissal  cases  involving 
violations  of  the  First  and  Fourteenth  amendments.  (3)  More 
employee  dismissal  cases  will  be  brought  in  federal  courts.  (4) 
Employers  must  document  the-  dismissal  of  emplovees  for 
failure  in  performance  of  duties  or  failure  m  personal  con- 
duct in  greater  detail  it  the  firings  are  to  stand  judicial 
scrutiny. 

The  North  Carolina  General  Assembly  has  enacted  two 
general  statutes  regulating"  political  activity.  Since  1931, 
North  Carolina  election  laws  (G.S.  163-274)  have  provided 
that  it  is  a  misdemeanor 


(6)  For  any  person,  directl)  or  indirectlv,  to  dis- 
charge or  threaten  to  disc  barge  from  employment,  or 
otherwise  intimidate  or  oppose  anv  legally  qualified 
voter  on  account  of  an)  vote  such  voter  may  cast  or 
consider  or  intend  to  cast,  or  not  to  cast,  or  which  he 
may  have  tailed  to  cast; 
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(9)  For  anv  person  to  give  or  promise,  in  return  for 
political  support  or  influence,  any  political  appoint- 
ment or  support  for  political  office; 

Many  North  Carolina  elected  public  officials  and 
employees  have  been  ignorant  of  this  statute.  Certainly  the 
sheriff  of  Mecklenburg  County  was  in  1974.  In  1975  he  was 
convicted  of  violating  it,  and  discharged  employees  were 
re-employed  with  back  pay. 

Since  1967,  G.S.  126-13  has  provided  that  no  state 
employee  subject  to  the  Personnel  Act  or  temporary  state 
employee  shall: 

( 1 )  Take  an  active  part  in  managing  a  campaign,  or 
campaign  for  political  office  or  otherwise  engage  in 
political  activity  while  on  dutv  or  within  any  period  of 
time  during  which  he  is  expected  to  perform  services 
for  which  he  receives  compensation  from  the  State; 

(2)  Otherwise  use  the  authority  of  his  position,  or 
utilize  State  funds,  supplies  or  vehicles  to  secure  sup- 
port for  or  oppose  anv  candidate,  party,  or  issue  in  a 
partisan  election  involving  candidates  for  office  or 
party  nomination,  or  affect  the  results  thereof. 

G.S.  126-14  provides: 

No  State  emplovee  or  official  shall  use  any  promise 
of  personal  preferential  treatment  or  threat  of  loss  to 
encourage  or  coerce  anv  State  employee  subject  to  the 
Personnel  Act  or  temporary  State  employees  to  sup- 
port or  contribute  to  any  political  issue,  candidate,  or 
party. 

Failure  to  complv  with  either  of  these  provisions  is 
grounds  for  disciplinary  action.  For  deliberate  or  repeated 
violation,  this  action  may  include  dismissal  or  removal  from 
office. 

North  Carolina  has  had  one  recent  political  dismissal  that 
was  decided  in  federal  court  on  a  First  Amendment  right 
question.  In  1975  the  Fourth  Circuit  Court  of  Appeals  in 
O'Neal  v.  Gresham1  decided  a  case  involving  a  temporary 
emplovee  of  the  Durham  Count)'  register  of  deeds.  The 
court  held  that  the  plaintiffs  constitutional  right  to  be  free 
from  coercion  or  intimidation  in  exercising  her  right  to  vote 
was  violated  when  she  was  discharged  by  the  register  of 
deeds  for  refusing  to  disclose  whom  she  had  voted  for  in  a 
recent  election.  The  case  was  remanded  to  the  federal  dis- 
trict court  for  a  finding  of  fact  as  to  whether  the  employee 
had  been  offered  emplovment  in  the  tax  office,  whether 
there  was  a  valid  reason  for  the  plaintiffs  refusing  such 
offer,  if  made;  and  whether  she  had  made  a  reasonable 
effort  to  mitigate  her  damages  by  seeking  other  employ- 
ment. The  plaintiff  was  denied  attorneys'  fees. 

Only  time  will  tell  the  full  impact  of Elrodv.  Bums.  Will  the 
newly  protected  emplovees  subvert  the  administrative  ef- 
forts of  elected  officials  or  will  efficiency  and  program  effec- 
tiveness be  enhanced?  Will  party  politics  suffer  or  will  career 
service  and  professionalism  be  enhanced?  Will  supervisors 
find  that  Elrod  v.  Burns  has  more  than  offset  Bishop  v.  Wood 
(see  discussion  of  following  case)  and  result  in  making  it 
more  difficult  to  dismiss  the  unsatisfactory  employee  who 


may  obtain  judicial  review  on  racial,  sexual,  religious,  age, 
and  now  political  discrimination  charges?  Even  though  the 
rules  of  the  game  may  not  have  been  changed,  some  state 
and  local  officials  and  employees  may  find  that  the  greater 
publicity  will  require  a  new  score  card. 

Donald  B.  Hayman 

Dismissal  of  public  employees 
without  a  hearing 

In  Bishop  v.  Wood.  48  L.  Ed.  2d  684  (1976).  the  United 
States  Supreme  Court  upheld  a  city's  right  to  fire  a  police- 
man who  serves  at  the  will  and  pleasure  of  the  citv  without  a 
hearing.  This  right  exists  even  when  the  reasons  for  the 
discharge  prove  false.  In  the  5-4  decision,  the  Court  made  it 
clear  that  federal  courts  are  not  "the  appropriate  forum  in 
which  to  review  the  multitude  of  [nontenure]  personnel 
decisions  that  are  made  dailv  bv  public  agencies."  The  Court 
went  on  to  say  that 

[We]  must  accept  the  harsh  fact  that  numerous  indi- 
vidual mistakes  are  inevitably  made  in  the  day-to-day 
administration  of  our  affairs.  The  United  States  Con- 
stitution cannot  feasibly  be  construed  to  require  fed- 
eral judicial  review  for  each  error.  In  the  absence  of 
any  claim  that  the  public  employer  was  motivated  by  a 
desire  to  curtail  or  to  penalize  the  exercise  of  an 
employee's  constitutionally  protected  rights,  we  must 
presume  that  official  action  was  regular  and,  if  er- 
roneous, can  best  be  corrected  in  other  ways.  The  Due 
Process  Clause  of  the  Fourteenth  Amendment  is  not  a 
guarantee  against  incorrect  or  ill-advised  personnel 
decisions. 

The  facts  in  this  case  are  as  follows:  Bishop,  a  policeman 
for  the  citv  of  Marion,  North  Carolina,  was  fired  bv  the  city 
manager  on  the  police  chiefs  recommendation  without  a 
hearing  to  determine  whether  the  cause  justified  his  dis- 
charge. When  he  was  fired.  Bishop  was  a  "permanent 
employee"  under  [he  city's  personnel  ordinance;  he  had 
completed  six  months  as  a  probationary  policeman  and  al- 
most 2  '/s  years  as  a  "permanent  emplovee."  The  city's  ordi- 
nance provides  that  a  permanent  employee  mav  be  dis- 
charged for  specified  reasons  and  that  if  he  requests  it.  he 
shall  be  given  written  notice  that  sets  forth  these  reasons  and 
the  effective  date  of  the  discharge.1 

Bishop  sued  the  city  in  federal  district  court,  alleging  that 
he  had  tenure  in  his  position  and  therefore  the  city  must 
prove  at  a  hearing  one  of  the  reasons  for  discharge  listed  in 
the  ordinance,  e.g.,  negligence,  inefficiency,  or  unfitness  to 
perform  his  job.  In  order  to  prevail.  Bishop  had  to  prove  that 


1.  519  F.  2d  803. 


1 .  The  ordinance  provided:  "A  permanent  employee  whose  work 
is  not  satisfactory  over  a  period  of  time  shall  be  notified  in  what  way 
his  work  is  deficient  and  what  he  must  do  if  his  work  is  to  be 
satisfactory.  If  a  permanent  emplovee  fails  to  perform  work  up  to 
the  standard  of  the  classification  held,  or  continues  to  be  negligent, 
inefficient,  or  unfit  to  perform  his  duties,  he  may  be  dismissed  by  the 
Citv  Manager.  Anv  discharged  employee  shall  be  given  written 
notice  of  his  discharge  setting  forth  the  effective  date  and  reasons 
for  his  discharge  if  he  shall  request  such  a  notice." 
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he  had  either  a  constitutionally  protected  propel  l\  right  or  a 
liberty  right.  He  tailed  to  satisfy  the  Court  that  he  had  either. 

Bishop's  "propert)  right"  argument  was  based  on  the  eit\ 
ordinance's  provision  that  a  permanent  employee  may  he 
discharged  for  failure  to  perform  work  up  to  the  standard  of 
His  classification  or  lor  negligence,  inefficient:) .  or  unfitness 
to  perforin  his  duties.  Bishop  contended  that  tin-  01  dinance 
should  be  interpreted  to  prohibit  discharge  foi  an)  other 
reason  and  therefore  to  confer  tenure  on  all  employees  who 
complete  the  probationary  period.  He  also  maintained  that 
he  had  de  facto  tenure  because  his  "permanent"  classifica- 
tion and  length  ol  service  (33  months)  gave  him  sufficient 
expectation  ol  continued  employment.2 

The  Court  rejected  both  ot  these  property  right  argu- 
ments. It  noted  that  the  North  Carolina  Supreme  Court  in 
Still  v.  Lame'  had  held  that  an  enforceable  expectation  of 
continued  public  employment  can  exist  in  North  Carolina 
onl)  if  the  employer,  by  statute  or  contract,  has  actually 
granted  some  form  of  guarantee.  Although  the  Marion  or- 
dinance can  be  read  as  conferring  such  a  guarantee,  the 
Court  accepted  the  trial  court's  interpretation  that  it  did  not. 
The  district  court  had  found  and  the  court  of  appeals  af- 
firmed, en  bant  in  an  equally  divided  vote,  that  the  ordi- 
nance had  merely  listed  representative  reasons  for  discharge 
and  provided  certain  specified  procedures  as  conditions  for 
an  employee's  removal.  Thus  Bishop  held  his  position  as  a 
policeman  at  the  "will  and  pleasure  of  the  city";  he  had  no 
protected  property  right  in  the  job  that  prohibited  the  city 
from  firing  him  without  proving  cause. 

As  for  Bishop's  second  claim — that  he  was  denied  a  pro- 
tected liberty  right — the  Court  held  that  the  "good  name, 
reputation,  honor,  or  integrity"  of  a  discharged  employee  is 
not  impaired  if  the  reasons  were  communicated  orally  in 
private  and  later.  In  Bishop's  request,  in  writing.  Citing 
Board  of  Regents  v.  Roth,4  the  Court  held  that  the  discharge  of 
an  employee  who  serves  at  the  pleasure  of  his  employer  (or 
nonrenewal  of  an  employee  serving  a  specified  term)  does 
not  foreclose  future  employment  opportunities  to  such  an 
extent  that  the  employee  is  deprived  of  a  protected  liberty. 
The  discharge  or  nonrenewal  will  probably  make  the 
employee  less  attractive  to  other  employers,  who  may  contact 
the  former  employer  about  the  discharge.  However,  as  long 
as  the  employer  does  not  make  the  reasons  for  the  discharge 
public,  whether  or  not  the  reasons  are  wrong,  I  he  Court 
holds  that  no  liberty  interest  has  been  denied. 

The  danger  with  this  decision  is  that  it  almost  certainl)  will 
be  read  too  broadly  and  could  result  in  awards  of  backpay  to 
governmental  employees  who  were  fired  in  an  unconstitu- 
tional manner.  A  slight  variation  in  the  wording  ol  the  ordi- 
nance would  have  created  a  clear  tenure  right  in  Bishop's  job 
and  a  different  result  in  the  case/'  Even  with  this  ordinance. 


2.  See  Perry  v.  Sindermann,  408  U.S.  593  (1972).  in  which  the 
Supreme  Court  ruled  that  the  expectation  of  continued  employ- 
ment based  on  the  college  regulations  created  de  facto  tenure,  which 
was  a  protected  property  right  that  could  not  be  denied  without 
proper  reasons  and  a  hearing. 

3.  275  N.C.  254,  182  S.K.L'd  40:1  (1971). 

4.  408  U.S.  564  (1972). 

5.  See  Arnett  v.  Kennedy,  416  U.S.  134  (1974),  in  which  the  Court 
concluded  that  federal  regulations  permitted  nonprobationary 
employees  to  be  removed  only  for  cause  and  thus  such  employees 


\  Yl         mcf'm^         Hi 

Associate  Justice  John  P.  Stevens 

four  of  the  five  justices  thought  the  language  permitted 
dismissal  onl)  "for  cause."  The  majority  opinion  acknow- 
ledged that  the  ordinance  "may  fairly  be  read  as  conferring 
such  a  guarantee."  The  majority,  however,  were  willing  to 
defer  to  the  district  court  judge  who  interpreted  the  ordi- 
nance to  provide  only  a  representative  list  of  reasons  why  an 
employee  may  be  dismissed  and  not  to  prevent  an 
employee's  discharge  for  other  reasons  or  for  no  reason. 

The  records  of  several  other  federal  district  court  judges 
111  North  Carolina  strongly  suggest  that  they  would  have 
interpreted  the  Marion  ordinance  to  find  that  Bishop  could 
be  fired  only  for  cause  proved  by  the  city.  Governmental 
employers  are  therefore  well  advised  to  insure  that  their 
personnel  ordinances  make  it  clear  which  employees  serve  at 
the  "will  and  pleasure"  of  the  employer  and  which  do  not.  If 
.111  employee  is  labeled  "permanent,"  the  nature  of  the  per- 
manence should  be  clear.  For  example,  if  the  permanence  is 
for  a  specified  term  (term  tenure),  the  employee  must  un- 
derstand the  nature  of  his  protection  for  that  term.  The 
reasons  and  procedures  for  discharge  during  that  term  and 
the  reappointment  procedures  should  be  clearly  set  out  in 
the-  personnel  ordinance  and/or  the  employment  contract.  If 
"permanence"  means  until  retirement  (permanent  tenure), 
as  Bishop  and  four  justices  thought,  the  employee's  right  not 
to  be  discharged  until  retirement  except  for  proven  cause 
should  be  explicit  in  the  unit's  employment  document. 

Robert  E.  Phay 


had  a  property  interest  that  was  entided  to  the  protections  of  con- 
stitutional due  process. 
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Property  Taxation 


In  a  case  decided  on  January  14.  1976,  the  United  States 
Supreme  Court  broadened  the  authority  of  North  Carolina 
cities  and  counties  to  tax  imported  property.  InMichelin  Tin- 
Corporation  v.  Wages,  46  L.Ed. 2d  495(  1 976). '  the  Court  over- 
ruled Low  v.  Austin2  and  held  that  state  and  local  govern- 
ments may  lew  nondiscriminatory  ad  valorem  property 
taxes  on  imported  property,  even  though  the  property  re- 
mains in  the  containers  in  which  it  was  imported. 

In  discussing  Michelin  Tire  and  its  effects  on  property 
taxation  in  North  Carolina,  it  will  be  helpful  to  review  briefly 
the  state  of  the  law  at  the  time  the  case  was  decided.  Article  I, 
section  10(2).  of  the  United  States  Constitution  prohibits 
states  from  "laving  any  imposts  or  duties"  on  imported  prop- 
el t\  .  In  Brown  v.  Maryland,3  which  dealt  with  a  license  tax  on 
the  importation  and  sale  of  property,  the  Supreme  Court 
held  that  such  a  license  tax  was  in  substance  a  tax  on  the 
property  itself  and  that  imported  property  could  not  be 
taxed  until  it  had  lost  its  status  as  an  import  bv  being  com- 
mingled with  the  common  property  of  the  state.  One  of  the 
evidentiary  tests  promulgated  bv  the  Court  for  determining 
the  extent  of  immunity  from  taxation  was  that  the  property 
could  not  be  taxed  so  long  as  it  remained  in  the  "original 
package"  in  which  it  had  been  imported.  InLoic  v.  Austin  the 
Court  expanded  the  holding  of  Brown  v.  Maryland  and  ruled 
that  a  local  government  could  not  lew  a  nondiscriminatory 
property  tax  on  imported  property  still  in  the  original  pack- 
age of  importation,  even  though  the  property  was  available 
for  sale — the  purpose  for  which  it  had  been  imported.  Once 
imported  property  was  sold,  it  became  taxable  even  though 
still  in  the  original  package.4 

The  property  taxed  in  Michelin  Tire  Corporation  v.  Wages 
consisted  of  tires  stored  in  Michelin's  warehouse  in  Gwinnett 
County,  Georgia.  About  25  per  cent  of  the  tires  had  been 
imported  over  land  from  Nova  Scotia  in  trailers:  the  remain- 
der had  been  imported  from  France  in  sea  vans.  All  of  the 
tires  were  shipped  in  bulk.  When  the  tires  arrived  at  the 
warehouse,  thev  were  removed  from  the  vans  and  trailers, 
sorted  bv  size  and  style,  and  stacked  on  pallets;  thev  were 
then  readv  for  sale  and  distribution  to  Michelin's  dealers  in 


the  Southeast.  The  county  levied  its  ad  valorem  property  tax 
on  the  tires  in  the  warehouse  on  tax  day  (January  1).  The 
Georgia  Supreme  Court  held  that  the  tires  were  taxable  on 
the  ground  that  thev  had  been  commingled  with  other  tires 
imported  for  purposes  of  sale  and  were  available  for  sale, 
and  had  therefore  lost  their  status  as  imports.' 

The  Supreme  Court  held  that  the  tires  were  indeed  taxa- 
ble, but  it  reached  over  the  precise  issue  presented  (whether 
the  sorting  and  commingling  of  the  tires  made  them  taxable) 
and  used  the  case  as  a  vehicle  to  overrule  Low  v.  Austin  and 
thereby  broaden  the  power  of  state  and  local  governments  to 
subject  imported  property  to  a  property  tax.  The  Court 
stated  that  Low  v.  Austin  had  erroneously  interpreted  Brown 
v.  Maryland  and  had  expanded  the  scope  of  immunity  from 
taxation  be\ond  whai  tilt  Framers  "1  \ 1 1  u  It  I .  st<  tion  I  0(2) 
had  intended.  The  Court  emphasized  in  its  opinion  that  for 
imported  property  to  be  taxablt  under  the  new  rule,  the 
journey  of  importation  must  have  ended  and  the  tax  levied 
on  the  property  must  be  a  nondiscriminatory  ad  valorem 
property  tax;  that  is,  the  tax  must  not  in  any  wav  discriminate 
against  imported  property  or  single  such  property  out  for 
taxation  to  the  exclusion  of  domestic  property. 

The  North  Carolina  ad  valorem  property  tax  is  nondis- 
criminatory; it  is  a  general  tax  on  all  nonexempt  and  nonclas- 
sified property  having  a  tax  situs  in  the  state,  and  it  does  not 
impose  a  special  tax  on  imported  property.  North  Carolina 
does,  however,  exclude  certain  imported  property  from  the 
tax  base.  G.S.  105-275(2)  excludes  from  the  tax  base,  for  the 
first  twelve  months  of  storage,  property  that  has  been  im- 
ported through  a  North  Carolina  seaport  terminal  and  is 
stored  at  that  terminal.  To  determine  the  taxability  of  im- 
ported property,  a  North  Carolina  tax  supervisor  must  first 
ask  whether  the  importation  journey  has  ended.  If  the  prop- 
erty is  stored  in  a  North  Carolina  seaport  terminal,  the  tax 
supervisor  must  also  ask:  (1)  Was  the  property  imported 
through  that  terminal;  and  (2)  if  so,  has  it  been  stored  there 
for  more  than  12  months  as  of  the  listing  date. 

No  amendment  to  the  Machinery  Act  is  necessary  to  ren- 
der taxable  imported  property  that  is  not  classified  by  G.S. 
105-275(2).  This  is  already  accomplished  by  G.S.  105-274, 
which  subjects  to  taxation  all  property  that  is  not  exempted 

or  excluded. 

William  A.  Campbell 


1.  For  a  more  detailed  discussion  of  this  case,  see  Property  Tax 
Bulletin  No.  45   (Institute  of  Government,  1976). 

2.  80  U.S.  (12  Wall.)  29  (1872). 

3.  25  U.S.  (12  Wheat.)  419  (1827). 

4.  See.  Waring  v.  The  Mayor,  75  U.S.  (8  Wall.)  1  10  (1868). 


5.  233  Ga.  712,  214  S.E.2d  349  (1975). 
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Schools 


The  United  States  Supreme  Court  decided  numerous 
cases  during  its  1975-76  term  that  are  of  interest  to  public 
school  officials.  Three  of  these  are  discussed  below: 
Roemer  v.  Board  of  Public  Works,  49  L.Ed. 2d  179  ( 1 976);  Run- 
yon  v.  McCrary,  49  L.Ed. 2d  415  (1976);  and  Pasadena  City 
Board  of  Education  v.  Spongier.  49  L.Ed. 2d  599  (1976). 

Several  other  decisions  that  have  implications  for  public 
school  officials  and  employers  are  discussed  in  other  articles 
in  this  issue.  As  a  result  of  the  Court's  ruling  that  Congress 
may  not  apply  the  Fair  Labor  Standards  Act  to  state  and  local 
governments  (National  League  of  Cities  v.  Usery,  p.  36),  teacher 
unionization  seems  further  away  in  North  Carolina  now  than 
at  any  time  in  the  past  several  years.  The  movement  toward 
public  employee  unionization  received  a  further  blow  from 
City  of  Charlotte  v.  Firefighters  Local  660  (p.  44),  which  held  that 
the  city's  refusal  to  withhold  union  dues  from  pay  checks  does 
not  deny  equal  protection  to  union  members.  Washington  v. 
Davis  (p.  43)  upheld  an  employment  test  used  by  the  District 
of  Columbia  police  department.  The  Court's  finding  that  the 
test  does  not  violate  due  process  or  Title  VII  of  the  1964  Civil 
Rights  Act,  even  though  it  disproportionately  eliminates 
minorities,  sheds  new  light  on  the  criteria  that  state  and  local 
governments  may  use  in  teacher  certification  and  other 
employment.  Another  case,  involving  the  dismissal  of  a 
Charlotte  policeman  Bishop  v.  Wood,  p.  48),  appears  to  mark 
the  Court's  partial  retreat  from  supervising  governmental 
dismissal  practices.  Finally,  the  Court  upheld  Philadelphia's 
requirement  that  public  employees  reside  within  the  city 
limits  (McCarthy  v.  Philadelphia  Civil  Service,  p.  41);  this  deci- 
sion could  lead  to  residency  requirements  for  public  school 
employees.  Indeed,  within  weeks  after  the  decision,  a 
number  of  major  cities — including  New  York.  Detroit,  and 
Chicago — had  begun  to  study  such  regulations. 

Two  other  actions  of  the  Court  should  be  noted.  First, 
after  hearing  arguments  in  the  case  of  Drew  Municipal  Sepa- 
rate School  District  v.  Andrews,  the  Court  declined  to  decide  the 
matter.  This  withdrawal  of  the  earlier  grant  of  certiorari 
leaves  standing  the  Fifth  Circuit  decision  that  held  uncon- 
stitutional a  Mississippi  school  district's  refusal  to  employ 
unwed  mothers.1  Second,  the  Court  agreed  to  review  a  major 
corporal  punishment  decision  during  the  1976-77  term. 
This  case,  Ingraham  v.  Wright,  concerns  serious  injuries  in- 
flicted on  students  in  a  junior  high  school  in  Dade  County, 
Florida.  Initially,  at  the  court  of  appeals  level,  the  corporal 


punishment  was  held  to  be  cruel  and  unusual  punishment  in 
violation  of  the  Eighth  Amendment.2  However,  the  Fifth 
Circuit,  en  banc,  reversed  that  decision,  holding  that  the 
Eighth  Amendment  applies  only  to  criminal  penalties  and 
l hat  [be  injured  students  must  look  to  traditional  criminal 
and  ion  law  remedies  for  compensation.  The  Supreme 
Court's  opinion  in  the  case  can  be  expected  to  have  a  major 
impact  on  school  discipline. 

Private  schools 

The  Supreme  Court  has  ruled  on  two  major  issues  con- 
cerning private  schools.  In  the  first  case,  Roemer  v.  Board  of 
Public  Works,  the  Court  upheld  a  Maryland  plan  of  financial 
assistance  to  private  institutions  of  higher  education.  The  5-4 
decision,  with  two  majority  and  three  dissenting  opinions, 
was  based  on  the  following  facts.  Since  1971  Maryland  has 
provided  by  statute  for  annual  grants  to  all  private  institu- 
tions of  higher  education.  The  grants  are  noncategorical. 
except  that  they  may  not  be  used  for  religious  programs.  The 
current  formula  allows  the  institution  an  amount  per  lull- 
time  student  equal  to  15  per  cent  of  the  state's  per  pupil 
appropriation  for  public  higher  education.  Students  en- 
rolled in  seminaries  or  theological  degree  programs  are 
excluded  from  the  formula,  and  institutions  that  award 
primarily  these  degrees  are  ineligible.  Approximately  a  third 
of  the  schools  that  receive  grants  have  a  religious  affiliation. 
Funding  is  administered  by  the  Maryland  Council  for 
Higher  Education,  which  determines  institutional  eligibility 
and  audits  the  use  of  funds.  The  plaintiffs  in  the  case,  who 
are  Maryland  residents  and  taxpayers,  brought  suit  against 
the  responsible  state  officials  and  five  institutions  (four  of 
which  are  Roman  Catholic),  challenging  the  program  as  an 
establishment  of  religion  prohibited  by  the  First  Amend- 
ment. 

The  first  court  to  hear  the  case,  a  three-judge  federal 
district  court,  upheld  the  statute  by  a  split  decision.3  The 
Supreme  Court  reached  the  same  conclusion,  but  with  con- 
siderable difficulty.  Only  three  of  the  five-member  majority 
agreed  on  their  reasons  for  affirming  the  district  court's 
judgment.  That  plurality  (Justice  Blackmun  wrote  the  opin- 
ion, joined  by  Chief  Justice  Burger  and  Justice  Powell)  sup- 
ported the  Maryland  statute,  after  applying  to  the  Maryland 
facts  the  three-part  test  of  Lemon  v.  Kurtzman.4  Lemon  held 
that  state  aid  to  religious  institutions  is  permissible  when:  ( 1) 


1.  507  F.2d  611  (1974). 


2.  498  F.2d  248  (1974). 

3.  387  F.  Supp.  1282  (1974). 

4.  403  U.S.  602  (1971). 
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the  statute  in  question  has  a  secular  purpose;  (2)  its  primary 
effect  is  secular;  and  (3)  the  result  does  not  "excessively 
entangle"  the  state  with  religious  institutions.  (The  district 
court  in  Roemer  found  that  Maryland's  plan  met  all  three 
criteria;  the  plaintiffs  appealed  the  court's  finding  on  the  last 
two  points.) 

The  Supreme  Court  found  that  the  primary  effect  of  the 
statute  is  not  to  advance  religion.  The  Court  relied  first  on 
the  lower  court's  findings  that  the  institutions  themselves  are 
not  "pervasively  sectarian.''  Religious  services  are  optional 
for  students  (though  religion  courses  are  mandatory),  the 
institutions  are  largely  independent  of  the  Roman  Catholic 
Church  with  which  they  are  affiliated,  students  and  facultv 
are  not  selected  on  the  basis  of  religion,  and  subjects  other 
than  theologv  are  taught  in  accordance  with  the  standards  of 
academic  freedom.  The  Court  also  concluded  that  Maryland 
has  adequatelv  insured  that  funds  are  not  expended  directly 
on  religious  activities.  Citing  Hunt  v.  McXairJ'  it  noted  that 
"...  in  aiding  a  religious  institution  to  perform  a  secular 
task,  the  State  frees  the  institution's  resources  to  be  put  to 
sectarian  ends.  If  this  were  impermissible,  however,  a  church 
could  not  be  protected  by  the  police  and  fire  departments,  or 
have  its  public  sidewalk  kept  in  repair.  The  Court  never  has 
held  that  religious  activities  must  be  discriminated  against  in 
this  way." 

The  Court  found  it  more  difficult  to  say  that  there  is  no 
"excessive  entanglement."  preciselv  because  the  Maryland 
statute  takes  numerous  steps  to  supervise  the  institutions'  use 
of  state  funds.  However,  despite  the  fact  that  annual  funding 
and  auditing  require  an  ongoing  relationship  between  the 
schools  and  the  state,  the  Court  concluded  that  the  state's 
involvement  is  not  excessive  because  the  schools  are  substan- 
tially autonomous  institutions  performing  "basically  secular 
educational  functions."  The  aid  program  allows  "what  is 
crucial  to  a  nonentangling  aid  program:  the  abilitv  of  the 
State  to  identify  and  subsidize  separate  secular  functions 
carried  out  at  the  school,  without  on-the-site  inspections 
being  necessary  to  prevent  diversion  of  the  funds  to  sectarian 
purposes." 

Discussing  the  relationship  between  this  decision  and  ear- 
lier holdings  on  state  aid  to  religious  schools,  the  Court  said. 
"Our  holdings  are  better  reconciled  in  terms  of  the  character 
of  the  aided  institutions  . .  .  ."  The  Maryland  plan  differs 
from  those  struck  down  in  Lemon  v.  Kurtzman,  Committee  for 
Public  Education  and  Religious  Liberty  v.  Nyquist,6  and  Levitt  v. 
Committee  for  Public  Education,'  in  several  wavs.  The  Court's 
opinion  attached  most  significance  to  the  following  points: 
(1)  the  aid  is  to  higher  education  rather  than  to  schooling 
given  at  "an  impressionable  age:"  (2)  the  colleges  are  not 
supervised  b\  a  church  as  parochial  elementary  and  secon- 
dary schools  are:  and  (3)  more  than  two-thirds  of  the  institu- 
tions aided  are  not  affiliated  with  a  religious  organization. 
This  fact  should  minimize  the  political  divisiveness  of  the 
program. 

Justices  White  and  Rehnquist.  the  two  other  members  of 
the  majority,  stated  their  opinion,  as  thev  had  earlier  in  the 
Lemon  case,  that  the  third  requirement  of  "no  excessive  en- 


tanglement" is  unnecessary.  Thev  agreed  that  Maryland's 
and  other  states'  aid  programs  have  a  secular  purpose,  and 
the  primary  effect  is  not  to  further  religion.  Justice  White 
concluded.  "That  is  enough  in  my  view  to  sustain  the  aid 
programs  against  constitutional  challenge 

There  were  three  separate  dissents.  Justices  Brennan  and 
Marshall  would  enjoin  further  use  of  the  Maryland  act  and 
require  the  institutions  to  repay  all  funds  granted  to  them 
under  it.  Quoting  from  his  opinion  in  Lemon,  Justice  Bren- 
nan concluded  that  direct  aid  to  sectarian  institutions  is  un- 
constitutional even  though  thev  provide  secular  education, 
because  "the  secular  education  is  provided  within  the  envi- 
ronment of  religion;  the  institution  is  dedicated  to  two  goals, 
secular  education  and  religious  instruction.  When  aid  flows 
directly  to  the  institution, both  functions  benefit." 

Justice  Stevens'  dissent,  while  agreeing  with  Justice  Bren- 
nan. particularly  emphasized  the  ill  effects  of  "entangle- 
ment" on  the  religious  schools  themselves.  He  foresaw  a 
temptation  "to  compromise  their  religious  mission  without 
wholly  abandoning  it." 

Justice  Stewart  disagreed  with  the  finding  that  the  defen- 
dant institutions  are  basically  secular.  His  opinion  noted  that, 
unlike  the  institutions  assisted  in  Tilton  v.  Richardson*  in 
which  state  aid  was  upheld,  these  colleges  require  theologv 
courses  that  may  indoctrinate.  Every  theologv  facultv 
member  in  two  of  the  institutions  is  a  Roman  Catholic  cleric 
and.  according  to  the  district  court.  "The  primary  concern  of 
these  departments ...  is  Christianity." 

The  Roemer  decision  is  unquestionably  important  for 
higher  education  in  North  Carolina,  which  is  one  of  ten 
states  presently  funding  higher  education  at  private  institu- 
tions. A  spokesman  for  the  Association  of  American  Colleges 
says  he  is  "confident  that  more  states  will  follow  this  route 
now  that  its  constitutionality  is  established.""  In  fact,  im- 
mediately after  the  Roemer  decision,  a  federal  district  court  in 
Missouri  upheld  that  state's  higher  education  tuition  grant 
program,  even  though  it  contains  no  restriction  against  using 
the  funds  for  religious  purposes.  If  the  North  Carolina  Gen- 
eral Assembly  is  inclined  to  continue  or  expand  this  method 
of  meeting  the  state's  higher  education  needs,  it  may  do  so 
with  greater  confidence  in  the  legality  of  the  system. 

The  effect  of  the  decision  at  the  elementary  and  secondary 
levels  is  less  certain.  Few  of  North  Carolina's  students  at 
those  levels  are  privately  educated  (less  than  5  per  cent),  and 
apparently  there  is  no  strong  desire  at  this  time  to  supply  the 
private  schools  with  public  funds.  The  desire  may  develop, 
of  course.  Recent  national  statistics  show  that,  excluding  the 
children  who  attend  parochial  schools  (of  which  North 
Carolina  has  very  few),  private  school  enrollment  has  in- 
creased 49  per  cent  in  the  past  ten  years.10  If  enrollment 
growth  continues,  pressure  to  underwrite  private  schools  or 
their  students  may  increase.  Roemer  does  not  necessarily  in- 
dicate that  state  aid  to  private  elementary  and  secondary 
schools  is  constitutional,  however.  The  Supreme  Court  has 
been  markedly  less  sympathetic  to  aid  programs  for  the 
lower  grade  levels  and  has  approved  them  only  twice."  In 


5.413  U.S.  734  (1973). 

6.  413  U.S.  756  (1973). 

7.  413  U.S.  472  (1973). 


8.  403  U.S.  672  (1971). 

9.  4  School  Law  News  3  (June  25.  1976). 

10.  19  Education  U.S.A..  18  (September  20,  1976). 

1 1.  Everson  v.  Board  of  Education.  330  U.S.  1  (1947):  and  Board 
of  Education  v.  Allen.  392  U.S.  236  (1968). 
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differentiating  theRoemer  facts  from  the  several  instances  of 
state  aid  struck  down  in  recent  years,  the  plurality  opinion  of 
the  Court  noted  again  that  aid  to  higher  educator)  is  less 
likelv  to  run  afoul  of  the  First  Amendmenl  than  aid  to 
institutions  that  educate  children  of  "impressionable  age." 

The  second  private  school  issue  addressed  l>\  the  Court 
this  term  is  racial  discrimination  in  admissions.  1  he  plaintiffs 
in  Runyon  v.  McCrary  were  Virginia  parents  who  had 
attempted  to  enroll  their  children  in  private,  profit-making 
nonsectarian  schools  and  day  camps.  The  defendants,  si  hool 
operators  who  advertised  for  students  in  the  "yellow  pages" 
and  through  fivers  mailed  to  "resident."  rejected  the  chil- 
dren solelv  on  the  basis  of  race.  The  question  presented  to 
the  Supreme  Court  was  whether  §  1981  of  the  United  States 
Code  prevents  private  schools  from  denying  admission  on 
the  basis  of  race.  Both  the  federal  district  court  in  which  suit 
was  brought  and  the  Fourth  Circuit  Court  of  Appeals  held 
that  it  did.  Section  1981,  which  derives  from  : Section  1  of  the 
Civil  Rights  Act  of  1866,  reads  in  part:  "All  persons  within 
the  jurisdiction  of  the  United  States  shall  have  the  same  right 
in  every  State  and  Territory  to  make  and  enforce  con- 
tracts ...  as  is  enjoyed  bv  white  citizens 

When  it  was  passed  and  for  100  years  thereafter,  the  act 
was  widely  believed  to  do  no  more  than  protect  the  legal 
capacity  of  blacks,  overriding  state  legislaion  that  reduced 
blacks  to  the  status  of  married  women  and  minors,  incapable 
of  functioning  as  independent  legal  entities.  In  1968,  how- 
ever, the  Supreme  Court  held  mjones  v.  Mayer12  that  the  act 
"reaches  purely  private  acts  of  racial  discrimination."  Jones 
involved  housing  discrimination  against  blacks.  The  premise 
of  the  decision  was  that  a  black  does  not  enjoy  the  same  right 
to  purchase  property  (guaranteed  by  §  1982,  which  also 
derives  from  the  1866  Civil  Rights  Act)  as  a  white  citizen  has 
if  a  seller  or  lessor  may  refuse  to  deal  with  him  solely  because 
of  his  race.  Runyon  extends  that  premise  to  find  that  a  black  is 
deprived  of  his  §  1981  right  to  contract  as  freely  as  whites 
when  a  private  school  refuses  him  admission  on  the  basis  of 
race.  The  opinion  goes  on  to  defend  the  constitutionality  of  § 
1981,  as  so  applied,  against  the  defendants'  arguments  that 
such  a  reading  violates  parental  rights,  an  individual's  free- 
dom of  association,  and  his  right  of  privacy.  Justice  Stewart 
states,  "The  Court  has  repeatedly  stressed  that  while  parents 
have  a  constitutional  right  to  send  their  children  to  private 
schools  and  a  constitutional  right  to  select  private  schools 
that  offer  specialized  instruction  [including,  he  implies,  the 
advocacy  of  racial  segregation],  they  have  no  constitutional 
right  to  provide  their  children  with  private  school  education 
unfettered  bv  reasonable  government  regulation."  Concur- 
ring opinions  bv  Justices  Powell  and  Stevens  regret  the 
Court's  reinterpretation  and  extension  of  the  1866  Civil 
Rights  Act.  beginning  withjones,  as  d<  les  the  dissenting  opin- 
ion by  Justices  White  and  Rehnquist. 

Runyon  v.  McCrary  is  an  interesting  case,  but  will  probably 
not  have  a  significant  impact  on  education.  For  one  thing, 
the  majority  opinion  attempts  to  narrow  the  holding,  noting 
that  the  case  does  "not  present  any  question  of  the  right  of  a 
private  social  organization  to  limit  its  membership  on  racial 
grounds  .  .  .  any  question  of  the  right  of  a  private  school  to 
limit  its  student  body  to  boys,  to  girls,  or  to  adherents  of  a 


particular  religious  faith  .  .  .[nor  even  any  question  of]  the 
application  of  §  1981  to  private  sectarian  schools  that  prac- 
tice racial  exclusion  on  religious  grounds."  The  Court  states 
thai  iis  holding  mereh  "prohibits  private,  commercially  op- 
erated, nonsectarian  schools  from  denying  admission  to 
prospective  students  because  they  are  Negroes"  (though  no- 
thing, in  the  majority  opinion  at  least,  suggests  that  the 
result  would  have  differed  if  defendants  had  been  non- 
profit or  sectarian).  Also,  it  is  clear  that  the  decision  has  no 
effect  on  a  private  school's  right  to  exclude  on  nonracial 
grounds,  presumably  no  matter  how  exacting  or  arbitrary 
the  criteria.  Finally,  as  a  practical  matter,  the  number  of 
black  students  who  will  choose  to  enter  private,  formerly 
segregated  schools  after  Runyon  can  be  assumed  to  be  small 
indeed. 


Public  school  desegregation 

A  case  that  is  of  immediate  and  significant  interest  to 
public  school  administrators,  particularly  those  operating 
under  desegregation  orders,  is  Pasadena  City  Board  of  Educa- 
tion v.  Spongier.  As  a  result  of  litigation  begun  in  1968  to 
desegregate  the  schools  of  Pasadena,  California,  the  federal 
district  court  approved  a  desegregation  order  for  the  1970 
school  year  that  included  a  requirement  that  there  be  "no 
majority  of  any  minority  in  any  Pasadena  school."  The  order 
placed  no  time  limit  on  the  requirement,  and  later  stages  of 
the  litigation  revealed  that  the  judge  and  the  parties  had 


12.  392  U.S.  409. 


Associate  Justice  Potter  Stewart 
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different  understandings  of  the  limitations  of  the  require- 
ment at  the  time  it  was  imposed.  (Both  parties  appear  to  have 
understood  the  order  to  require  one-time  reassignment  of 
students).  The  requirement  was  met  bv  widespread  reas- 
signment. Only  one  year  after  the  plan  was  put  into  effect, 
however,  changing  demographic  patterns  caused  one  school 
to  contain  a  majority  of  students  of  minority  races.  By  the 
beginning  of  the  third  year  (1972),  there  were  four  schools 
with  more  than  50  per  cent  black  student  bodies.  Bv  1974, 
when  the  defendant  school  officials  petitioned  the  district 
court  to  modify  the  terms  of  the  Pasadena  order,  there  were 
five.  The  district  court  refused  to  dissolve  its  injunctive  order 
or  suspend  judicial  supervision  of  the  Pasadena  schools  be- 
cause of  the  violation  of  the  "no  minority"  portion  of  the 
1970  order.  The  district  court  judge  stated  that  the  order 
"meant  to  me  that  at  least  during  my  lifetime  there  would  be 
no  majority  of  any  minority  in  any  school  in  Pasadena."  A 
divided  panel  of  the  Ninth  Circuit  Court  of  Appeals  af- 
firmed that  judgment,  but  all  three  circuit  court  judges  ex- 
pressed reservations  concerning  the  district  court's  lifetime 
commitment  to  the  "no  majority"  rule. 

The  Supreme  Court,  in  an  opinion  written  by  justice 
Rehnquist,  reversed  the  judgment.  The  Court  held  that  the 
district  court  had  exceeded  its  remedial  authority  by  requir- 
ing annual  reassignment  of  students  to  comply  with  the 
original  order.  The  majority  noted  that  "[T]he  District  Court 
apparently  believed  that  it  had  authority  to  impose  this  re- 
quirement even  though  subsequent  changes  to  the  racial  mix 
in  the  Pasadena  schools  might  be  caused  by  factors  for  which 
the  defendants  could  not  be  considered  responsible.  What- 
ever may  have  been  the  basis  for  such  a  belief  in  1970,  in 
Swann,'3  the  Court  cautioned  that  'it  must  be  recognized  that 


there  are  limits'  beyond  which  a  court  may  not  go  in  seeking 
to  dismantle  a  dual  school  system  . .  .  .These  limits  are  in  part 
tied  to  the  necessity  of  establishing  that  school  authorities 
have  in  some  manner  caused  unconstitutional  segregation 
lor  absent  a  constitutional  violation  there  would  be  no  basis 
lor  judicially  ordering  assignment  of  students  on  a  racial 
basis.'  "  All  parties  agreed  that  the  Pasadena  plan  for  racial 
assignment  of  students  was  fully  implemented  in  1970  and 
that  the  subsequent  resegregation  of  the  schools  was  not 
caused  by  school  officials.  "That  being  the  case."  the  Court 
said,  "the  District  Court  was  mil  entitled  to  requite  the 
School  District  to  rearrange  its  attendance  zones  each  year  so 
as  to  ensure  that  the  racial  mix  desired  by  the  court  was 
maintained  in  perpetuity."  Accordingly,  the  Court  re- 
manded the  case  to  the  court  of  appeals  for  proceedings  to 
determine  whether  the  district  court's  jurisdiction  over  the 
school  system  should  be  ended. 

Justices  Marshall  and  Brennan  dissented  because  of  their 
belief  that  the  plan  as  a  whole  had  never  been  fully  im- 
plemented. This  being  the  case,  the  district  court  judge 
"could  rightly  determine  that  the  'dangers'  which  induced 
the  original  determination  of  constitutional  infringements  in 
Pasadena  have  not  diminished  sufficiently  to  require  modifi- 
cation or  dissolution  of  the  original  Order."  The  majority  of 
six,  however,  (Justice  Stevens  took  no  part)  used  the 
Pasadena  case  as  an  opportunity  to  reiterate  a  theme  of  the 
Swann  case;  that  is,  that  school  districts,  once  desegregated  in 
good  faith,  will  not  be  held  strictly  liable  for  circumstances 
beyond  their  control  that  resegregate  student  populations. 


13.  Swann  v.  Charlotte-Mecklenburg  Board  of  Education,  402 
U.S.  1  (1971). 
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Social  Services 


Rights  of  Illegitimates 

The  Social  Securit)  Act  of  1935  initiated  a  program  of 
social  insurance  known  as  Old  Age  and  Survivors  Disability 
Insurance  (OASDI),  which  includes  benefits  to  spouses  and 
children  of  deceased  workers  who  were  emploved  in  covered 
employment.  A  portion  of  the  cost  of  this  insurance  is  de- 
ducted from  the  employee's  wages.  The  Social  Security  Act 
as  amended  provides  coverage  for  children  18  vears  of  age 
(or  less  than  22  for  a  full-time  student)  who  are  dependent  on 
the  deceased  insured  parent  when  the  parent  dies.  The 
federal  statute  presumes  the  dependency  of  any  legitimate 
child  and  of  certain  illegitimate  children  who  fall  into 
specified  categories: 

(1)  a  child  who  inherits  from  the  parent  under  the  applica- 
ble state  intestacv  laws: 

(2)  a  child  who  is  living  with  the  parent  at  the  time  of  the 
parent's  death: 

(3)  a  child  who  is  born  of  a  marriage  that  was  technically 
defective: 

(4)  a  child  whose  paternity  is  acknowledged  in  writing  by  the 
father; 

(5)  a  child  for  whom  a  court  determines  paternity  or  orders 
child  support. 

Two  recent  companion  decisions  of  the  U.S.  Supreme 
Court  upheld  the  above  legislative  classifications  as  constitu- 
tional in  cases  that  deny  survivors'  benefits  to  illegitimate 
children.  The  thrust  of  these  two  decisions  is  to  make  "de- 
pendency" as  defined  bv  the  federal  statute  more  significant 
than  paternity.  Both  decisions  deny  survivors'  benefits  to 
children  in  cases  in  which  there  was  no  dispute  about  pater- 
nity and  the  respective  fathers  had  taken  certain  actions 
during  their  lifetime  to  acknowledge  paternity  .The  justices 
divided  six  to  three  in  both  cases,  with  the  same  justices 
participating  in  the  majority  and  dissenting  opinions. 

These  companion  cases  illustrate  the  tvpes  of  problems 
that  arise  in  protecting  the  support  rights  of  illegitimate 
children  under  the  social  security  system.  In  Mathews  v. 
Lucas.  49  L.  Ed.  2d  651  (1976).  an  unmarried  couple  lived 
together  for  eighteen  years  and  had  two  children.  The  father 
supported  the  children  while  he  and  the  mother  lived  to- 
gether. The  father  died  two  years  after  they  separated,  never 
having  acknowledged  paternity  of  the  children  in  writing. 
There  was  never  any  judicial  determination  of  paternity 


during  his  life.  After  his  death,  the  mother  applied  for  sur- 
viving childrens'  benefits  based  on  the  father's  earnings  rec- 
ord. A  federal  hearing  examiner  determined  that  the  chil- 
dren's paternity  was  established  but  denied  the  claim  bec.uisr 
there  was  no  showing  of  dependency  by  proof  that  the  father 
was  living  with  the  children  or  contributing  to  their  support 
when  he  died  (nor  were  the  children  qualified  bv  any  of  the 
statutory  presumptions  of  dependency). 

A  federal  district  court  ruling  that  these  statutory  classifi- 
cations were  unconstitutional  (since  legitimate  and  legiti- 
mated children  were  more  entitled  to  support  than  illegiti- 
mate children)  was  reversed  bv  the  U.S.  Supreme  Court.  The 
Court  found  these  statutory  classifications  are  permissible 
because  thev  are  reasonably  related  to  the  likelihood  of  de- 
pendency at  the  time  of  the  father's  death.  It  is  constitution- 
all)  permissible  to  presume  dependency  based  on 
documented  facts  such  as  legitimate  birth,  a  court  support 
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order,  or  a  paternity  decree.  This  presumption  of  depen- 
dency enables  Congress  to  avoid  the  trouble  and  expense  of 
determining  dependency  case-by-case.  This  was  found  to  be 
constitutionally  permissible  for  the  purpose  of  "administra- 
tive ( onvenience." 

The  dissenting  opinion  objected  to  the  "met  balneal  test  of 
dependency"  as  a  substitute  for  the  kind  ol  inquirx  that 
would  be  needed  to  distinguish  genuine  from  false  claims. 
This  opinion  felt  that  to  allow  legitimate  children  to  receive 
benefits  without  proof  of  dependency  is  "illogical  and  un- 
just." 

In  Norton  v.  Mathews,  49  L.  Ed.  2d  672  ( 1 97b).  a  child  was 
born  out  of  wedlock  to  unmarried  high  school  students  ages 
16  and  14.  The  father  contributed  $6  when  the  child  was 
born  along  with  some  clothing  and  other  items,  but  never 
supported  the  child  because  he  was  unemployed.  The  father 
joined  the  military  service  when  the  child  was  a  year  old  and 
was  killed  about  a  year  later  in  Vietnam.  The  father  look 
some  steps  (including  securing  a  birth  certificate)  that  w  >  mid 
be  necessary  to  process  a  dependent  child's  military  allot- 
ment but  had  not  completed  the  procedural  requirements 
when  he  died.  The  child's  application  for  surviving  child's 
benefits  was  denied  by  the  hearing  examiner  because  the 
father  was  noi  living  with  the  child  or  contributing  to  his 
support  when  he  died.  The  district  court  and  the  U.S.  Su- 
preme Court  affirmed. 

These  two  decisions  have  significant  implications  for  state 
and  local  North  Carolina  officials  who  are  responsible  for 
implementing  the  1975  legislation  designed  to  provide  more 
adequate  support  services  (Art.  9,  G.S.Ch.  110,  G.S.  I  10-128 
to  -14  1).  One  majoi  thrust  of  this  legislation  is  to  encourage 
voluntary  agreements  between  child  support  officials  and 
unmarried  fathers,  which  acknowledge  paternity  and  agree 
to  provide  support.  Such  agreements  have  the  effect  ol  a 
judicial  determination  of  paternity  and  a  court  order  for 
child  support  when  the  agreement  is  court-approved  accord- 
ing to  the  procedures  outlined  in  G.S.  1  10-132.  Thus,  local 
officials  should  be  careful  to  document  paternity  by  a  court- 
approved  agreement  if  possible. 


Another  significant  implication  of  these  decisions  is  that 
an  illegitimate  child's  eligibility  for  survivor  benefits  on  the 
work  record  of  his  unmarried  father  may  vary  with  whether 
or  not  the  child  is  entitled  to  inherit  from  the  father  under 
the  applicable  state  intestacy  law.  In  the  fact  situations  pre- 
sented by  these  companion  cases,  none  of  the  children  could 
have  inherited  from  the  father  under  the  North  Carolina 
intestate  succession  laws.  G.S.  29-19  limits  inheritance  by  the 
child  under  the  intestate  succession  laws  to  cases  in  which 
either  paternity  has  been  established  during  the  life  of  the 
father  by  a  civil  action  under  G.S.  Ch.  49.  Art.  3,  or  the  father 
has  acknowledged  paternity  of  the  child  during  his  lifetime 
according  to  the  procedure  established  by  G.S.  29-19  (2). 
Thus,  it  is  not  clear  whether  a  court-approved  acknow- 
ledgement of  paternity  and  agreement  to  support  under 
G.S.  1  10-132  would  be  sufficient  for  the  child  to  inherit  b) 
intestate  sucession  under  G.S.  29-19. 

Protecting  the  right  of  an  illegitimate  child  to  receive  sup- 
port from  his  father  seems  to  be  a  fertile  area  tot  legislative 
reform  at  the  federal  and  state  levels.  Pending  such  reforms, 
state  and  local  officials  concerned  wih  child  support  matters 
should  take  care  that  children  they  deal  with  have  adequate 
documentation  of  paternit)  to  be-  included  under  the  legisla- 
tive presumption  of  dependency — by  judicial  determination 
of  paternity,  a  support  order,  oi  written  acknowledgement 
of  paternity.  Further,  there  should  be  more  thought  to  pro- 
tecting the  inheritance  rights  of  illegitimate  children  in 
North  Carolina.  The  typical  judicial  determination  of  pater- 
nity for  purposes  of  support  o(  c  urs  in  a  c  i  iminal  prosecution 
under  the  "Bastardy  Chapter"  ol  the  General  Statutes  (G.S. 
49-2).  A  determination  of  paternit)  in  a  c  t  iminal  c  ase  is  not 
sufficient  for  the  child  to  inherit  from  the  father  b\  intestate 
succession  in  North  Carolina,  rhus  in  order  to  proteel  the 
child's  possible  intestacy  inheritance  rights,  state  and  local 
officials  might  consider  more  frequent  use  of  the  civil  proce- 
dure for  determining  paternit)  under  Article  3,  Chapter  49 
of  the  Genei  al  Statutes. 

Mason  P.  Thomas,  Jr. 
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